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On July 24, 2001, this Court dismissed all clains arising out of
Efrat Ungar’s death because they were brought under 18 U S.C. § 2333,
and the Conplaint did not allege that Efrat Ungar was an Anerican
national. Estates of Ungar ex rel. Strachman v. Pal estinian Auth.,
153 F. Supp. 2d 76, 97 (D.R 1. 2001) (hereinafter, Ungar |I). This
included the clainms of Efrat Ungar’'s Estate, those filed by Rabbi Uri
Dasberg and Judith Dasberg in their individual capacities, and clai ns
on behal f of Davir and Yishai Ungar. 1d.

2 On July 24, 2001, this Court dism ssed Def endants Yasser
Arafat, Jibril Rajoub, Mihammed Dahlan, Amin Al-Hindi, TwWik Tiraw,
and Razi Jabali due to a lack of personal jurisdiction. Ungar |, 153
F. Supp. 2d at 100. Simlarly, on January 27, 2004, this Court
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VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge

There are three matters before this Court: 1)the objections
filed by Defendants, the Pal estinian Authority (“PA’), and the
Pal esti ne Liberation O ganization (“PLO), to a Report and
Recomendati on i ssued by Magi strate Judge David L. Martin on
March 31, 2004 (“Report and Recommendation”); 2)the PA' s appeal
of a separate Order issued by Judge Martin granting Plaintiffs’
request for attorneys’ fees as a sanction for the PA's failure to
provi de any discovery in the instant case; and 3)Plaintiffs’
nmotion, pursuant to Rule 59(e) of the Federal Rules of Cvil
Procedure, to alter and anmend this Court’s April 23, 2004

Decision and Order relating to sovereign immunity. The Estates

of Yaron Ungar ex rel Strachman v. The Palestinian Authority, 315

F. Supp. 2d 164 (D.R 1. 2004)(hereinafter, Ungar |V).
The facts of this case are described at length in this

witer’s previous opinions. See Ungar 1V, 315 F. Supp. 2d at

168-171; Ungar 111, 304 F. Supp. 2d at 244-47; The Estates of

Ungar ex rel. Strachman v. The Pal estinian Auth., 228 F. Supp. 2d

di sm ssed Def endants Abdel Rahman |Ismail Abdel Rahnman Ghani mat, Janal
Abdel Fatah Tzabich Al Hor, Raed Fakhri Abu Handiya, |brahi m Ghani mat,
and | man Mahnud Hassan Faud Kafi she due to a | ack of persona
jurisdiction. Estates of Ungar ex rel. Strachman v. Pal estinian

Aut hority, 304 F. Supp. 2d 232, 241 (D.R 1. 2004)(hereinafter, Ungar
I11). This Court also entered final judgnment agai nst Defendant, Hamas
- Islam c Resistence Movenment (A K A “Harakat Al -Migawana Al -

I slamiyya”)for a total amount of $116, 409, 123. 00 plus attorneys’ fees
and court costs. [1d. at 242-43.




40, 41-43 (D.R I. 2002)(hereinafter, Ungar I1); Ungar I, 153 F

Supp. 2d at 82-85; and the attached Report and Recommendati on.
Therefore, there is no need to repeat the tragic events and
extensive procedural history underlying this litigation. It
suffices to say here that on April 29, 2003, this witer referred
Plaintiffs’ three notions for default judgnent against the PA and
PLO to Magistrate Judge David L. Martin for prelimnary review,
findi ngs, and recomrended di sposition pursuant to 28 U S.C. §
636(b)(1)(B) and Local Rule 32(a). Judge Martin held hearings on
the notions |ast sumer and took the matters under advi senent.

Judge Martin reviewed the submtted nenoranda and exhibits,
performed i ndependent research, and then issued an extensive
Report and Recommendati on on March 31, 2004, which is attached
hereto. Judge Martin recomrended that this Court enter default
j udgnment against the PA in the amount of $116, 421, 048. 00 and
agai nst the PLO in the armount of $116, 415, 468.00. Both
recomended anounts include attorneys’ fees.

The PA and PLO fil ed objections to Judge Martin’s Report and
Reconmmendati on on April 19, 2004, before the tinme period for
filing objections set forth in Rule 72(b) of the Federal Rules of
Cvil Procedure and Local Rule 32 elapsed later that day. The PA
and PLO assert the follow ng six grounds for their objections:
1this Court |acks subject matter jurisdiction because the PA and

PLO are entitled to sovereign and governnental inmunity under the



Foreign Sovereign Imunities Act, 28 U S.C. § 1604 (1976)
(“FSIA”), and the Anti-Terrorism Act of 1991, 18 U S.C. 8§
2337(2)(1992) (“ATA"),® and because the clains asserted agai nst

t hem present non-justiciable political questions; 2)Plaintiffs’
clainms are legally insufficient and do not support an entry of
default judgnent; 3)the Report and Recommendation fails to give
effect to the PA's and PLO s position that they are entitled to a
final determnation of their clains to sovereign inmunity,

i ncludi ng appell ate review, before being required to answer the
Amended Conpl aint or participate in discovery; 4)the Report and
Recomendation fails to recogni ze and give effect to the adverse
conditions facing the Pal estinian governnment and the PA and PLO
whi ch have nmade discovery difficult and contrary to Pal estini an
national interests; 5)this Court |acks personal jurisdiction over
the PA and PLO and 6)the | aw should not require the

“di sproportionate conpensation” recommended by Judge Martin.

hj ections of Defs. Pal estinian Auth. & Pal estine Liberation

Organi zation to the Mag. Judge's Report & Recommendati on,

(hereinafter, Objections), at 1-3. That sane day, the PA

appeal ed Judge Martin’s March 31, 2004 Order that granted

Congress originally enacted Sections 2331-2338 as part of the
Antiterrorism Act of 1990. Pub.L. No. 101-519, 8§ 132, 104 Stat. 2250-
2253 (1990). However, that Public Law has no currently effective
sections. Congress re-enacted these sections as part of the Federal
Courts Admi nistration Act of 1992. Pub.L. No. 102-572, Title X, 8§
1003(a)(1)-(5), 106 Stat. 4521-4524 (1992), which was anended on
Oct ober 31, 1994 to Pub.L.No. 103-429, 8§ 2(1), 108 Stat. 4377. Ungar
I, 228 F. Supp. 2d at 41 n. 1.



Plaintiffs’ request for attorneys’ fees pursuant to Rule 37(b)(2)
of the Federal Rules of Cvil Procedure as a sanction for the
PA's failure to provide any discovery in the instant case. The
PA's argunents with respect to this appeal are identical to its
objections to the Report and Recommendati on. See Notice of

Appeal , at 2.
Al'so on April 19, 2004, Plaintiffs filed their own

obj ections to the Report and Recommendation. Plaintiffs |ater
wi t hdrew t hese objections so as not to inpede this Court from

entering a final judgnent. Notice of Wthdrawal of PIs.

hjections to Portions of the Report & Recommendati on | ssued on

Mar. 31, 2004, at 2. Thereafter, Plaintiffs responded to the

PA's and PLO s objections and argued that the objections did not
present anything new and were “hopel essly vague, frivol ous, or

irrelevant.” Pls.’ Resp. to bjections of the Pal estinian Auth.

& Pal estine Liberation Organization to the Mag. Judge’'s Report &

Recommendation, at 1. Plaintiffs requested that this Court make

a de novo determnation that rejects each of the objections,
adopts the Report and Recommendation, and enters a final judgnment
agai nst the PA and PLO Id. at 2.

On April 27, 2004, Plaintiffs filed a notion, pursuant to
Rul e 59(e) of the Federal Rules of Civil Procedure, to alter and
amend this Court’s Decision and Order in Ungar IV regarding

sovereign imunity. 315 F. Supp. 2d at 164. Plaintiffs request



that this Court reconsider and reverse its holding that the PA
and PLO did not waive clainms to sovereign immunity, and hold

i nstead that “even assum ng arguendo that Defendants were
‘foreign States,’ they have waived any clains to sovereign

immunity.” Mem _in Supp. of Pls.” Mit. Pursuant to Fed. R Cv.

P. 59(e), at 4. The PA and PLO did not file any objections to
Plaintiffs’ notion.

The parties briefed and | ater argued these three matters on
June 23, 2004, and they are now in order for decision. For the
reasons that follow, this Court overrules each of the PA's and
PLO s objections to Judge Martin's Report and Recommendati on,
adopts that Report and Recommendation in toto and attaches it
hereto. The PA's appeal of Judge Martin's separate Order with
respect to Plaintiffs’ request for attorneys’ fees and
Plaintiffs’ notion to anmend this Court’s decision in Ungar IV are
denied. Furthernore, this Court directs the Cerk to enter
default judgnent against the PA and PLO as indicated bel ow.

The Objections to the Report and Recommendati on

~_The PA and PLO raise six objections to Judge Martin’s
recommendation that this Court grant Plaintiffs’ notions to enter
default judgnent. Since these notions are dispositive of the
clainms presented in the Anended Conpl aint, this Court nust
conduct a de novo review of Judge Martin's Report and

Recomrendati on. See Harvard PilgrimHealth Care of New Engl and




V. Thonpson, No. 02-354L, 2004 W. 1166500 at *4 (D.R 1. My 26,

2004) (noting that a dispositive notion is one that extinguishes a
party’s claimor defense and is reviewed by a district court de
novo where that court nay accept, reject, or nodify the
recomended decision, receive further evidence, or recommt the
matter to the magistrate judge with instructions). Therefore,

al t hough the PA and PLO do not present this Court with any new
argunents, this witer will consider each objection in turn.

The PA's and PLO s first objection is that this Court |acks
subject matter jurisdiction over the Anmended Conpl aint due to the
exi stence of non-justiciable political questions and the
sovereign inmmunity provided in Section 2604 of the FSIA* and

Section 2337(2) of the ATA>. (bjections, at para. 1. The PA and

PLO raised and this Court rejected the sanme argunments in Ungar |
and Ungar |V and does so again now. For the reasons set forth in
those opinions, this witer reiterates that the Arended Conpl ai nt
does not present any non-justiciable political questions and

neither the PA, the PLO nor the entity called Palestine is or

“28 U.S. C. 8 2604 has been repeal ed. The defense of sovereign
imunity provided for in the FSIAis now codified at 28 U.S.C. § 1604
(1976), which provides, in part, that “a foreign State shall be inmune
fromthe jurisdiction of the courts of the United States and of the
States except as provided in sections 1605 to 1607 of this chapter.”

5Section 2337(2) of the Anti Terrorism Act states that “no action
shal | be nmaintai ned under Section 2333 against a foreign state, an
agency of a foreign state, an officer or enployee of a foreign state
or an agency thereof acting within his or her official capacity or
under color of legal authority.” 18 U S.C. 8§ 2337(2).
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represents a foreign State and therefore, is not entitled to

sovereign imunity. See Ungar 1V, 315 F. Supp. 2d at 174-187;

Ungar |1, 228 F. Supp. 2d at 44-49. Therefore, the PA's and
PLO s first objection to the Report and Recommendation is
overrul ed.

The second objection raised by the PA and PLOis that this
Court should not enter a default judgenent because Plaintiffs’

clains are legally insufficient. Qbjections, at para. 2. The PA

and PLO argue that they “legitimately sought to protect and
pronote Pal estinian interests” and | acked the intent required to
engage in acts of international terrorismas defined by the ATA.®
Id. Furthernore, these Defendants argue that their conduct was

not proximately related to Yaron Ungar’s nurder. 1d.

¢ Section 2331(1) of the ATA defines the terminternational
terrorismto nmean activities that:

A) involve violent acts or acts dangerous to human life that
are a violation of the crimnal |laws of the United States or
of any State, or that would be a criminal violation if
commtted within the jurisdiction of the United States or of
any State;

B) appear to be intended -

(i) tointimdate or coerce a civilian popul ati on;
(ii) to influence the policy of a governnent by
intimdati on or coercion; or
(iii)to affect the conduct of a governnent by
assassi nati on or ki dnaping; and
(Coccur primarily outside the territorial jurisdiction of

the United States, or transcend nati onal boundaries in

terns of the neans by which they are acconplished, the

persons they appear intended to intinidate or coerce, or

the locale in which their perpetrators operate or seek

asyl um

18 U.S.C. § 2331(1).



Simlar to their clains to sovereign inmmunity, the above are
argunments that should have been raised in an answer to the
Amended Conpl ai nt or through Defendants’ participation in the
present litigation. However, these Defendants deci ded and
instructed their counsel not to answer the Anmended Conpl ai nt or
participate in discovery and therefore, were defaulted. See

Report & Recommendation, at 69, n.46 & at 70. The First Circuit

has repeatedly held that when a default is entered, a court nust
consider that all of the plaintiff’s allegations of fact are true
and that his or her clains are established as a matter of |aw

Brockton Sav. Bank v. Peat, Marwick, Mtchell & Co., 771 F.2d 5,

13 (1st Cr. 1985); accord Ranpbs-Fal con v. Autoridad de Energia

Electrica, 301 F.3d 1, 2 (1st G r. 2002)(per curiam(quoting

Qui ri ndongo Pacheco v. Rolon Mrales, 953 F.2d 15, 16 (1st Cr

1992) and Brockton, 771 F.2d at 13); In Re The Hone Restaurants

Inc., 285 F.3d 111, 114 (1st Gr. 2002)(citing Franco v.

Selective Ins. Co., 184 F.3d 4,9 at n.3 (1st G r. 1999));

Li bertad v. Sanchez, 215 F.3d 206, 208 (1st G r. 2000).

This Court previously concluded that Plaintiffs would be
entitled to relief if the allegations in the Amended Conpl ai nt
were true when it denied the Defendants’ notion to dismss
pursuant to Rule 12(b)(6) of the Federal Rules of Gvil
Procedure. Ungar |1, 228 F. Supp. 2d at 47. Gven the PA' s and

PLO s default and fact that the allegations in the Amended



Conpl ai nt nust now be deened true, there is no nerit in the
second objection, which essentially chall enges the ATA cl ai ns
asserted in the Anended Conplaint. Therefore, for these and the
reasons set forth in Ungar |1, the second objection is also
overruled. See 228 F. Supp. 2d at 47.

The PA's and PLO s third objection is that the Report and
Recommendation fails to give effect to their argunent that they
are entitled to a final determnation of their claimto sovereign
immunity before the burdens of litigation are inposed on them
(bj ections, at para. 3. To support this argunent, the Defendants

cite In re Papandreou, which dealt wth a defendant’s petition

for a wit of mandanus to vacate an Order conpelling discovery
related to a sovereign imunity defense. 139 F.3d 247, 249-50
(D.C. Gr. 1998). The Grcuit Court found that this discovery
shoul d not have been authorized wi thout a show ng of need and
before the district court considered the alternate, non-nerits
routes to dism ssal of standing, forumnon conveni ens, personal
jurisdiction, and the act of state doctrine that were asserted by
the defendants. [d. at 254-56. The Court noted that an
assertion of inmmunity should not increase litigation costs at the
expense and neglect of swfter routes to dismssal. See id. at
254,

Aside fromthe fact that Papandreou does not directly

support the Defendants’ argunent, their continued flawed

10



assertions of sovereign imunity, despite their own adm ssions
that they are not a foreign State as defined by the FSIA have

i ncreased the costs borne by Plaintiffs and prolonged this
[itigation unnecessarily. Unlike the situation presented in
Papandr eou, the PA and PLO refused to participate in discovery
even after this Court heard and rejected the alternate, non-
merits routes to dism ssal of personal jurisdiction, insufficient
servi ce of process, inproper venue, and forum non conveni ens.
Ungar |, 153 F. Supp. 2d at 87-100. Mboreover, when Judge Martin
heard, considered, and ultimately rejected the Defendants’

obj ection during hearings in July of 2003, this witer had

al ready determ ned that the PA was not a foreign State or a
representative thereof as defined by the FSI A and consequently,

was not immune fromsuit under the ATA See Report &

Recommendati on, at 28-29; Ungar 11, 228 F. Supp. 2d at 49. This

Court has since determ ned that there is no basis whatsoever for
the PA or PLOto claimsovereign inmmunity. Ungar |V, 315 F
Supp. 2d at 179, n.7. Therefore, for all of these reasons and
those set forth in the portions of Ungar Il and Ungar IV referred
to above, the Defendants’ third objection is also overrul ed.

The fourth objection asserts that the Report and
Recommendation fails to recogni ze and give effect to the adverse
conditions facing the Pal estinian governnment and the PA and PLO

whi ch made di scovery difficult and contrary to Pal estinian

11



national interests. bjections, at para. 4. This assertion is

di si ngenuous, especially in light of the fact that such
condi tions have not prevented the PA and PLO from nmaki ng the
extensive filings reflected throughout the procedural history of

this case. See Ungar 1V, 315 F. Supp. 2d at 169-171. As Judge

Martin points out, this objection, although repeatedly raised by
the PA and PLO, remains unsupported by affidavit or other

adm ssi bl e evidence. See Report & Recommendati on, at 21-22.

Furthernmore, this Court has granted the PA and PLO nunerous
i ndul gences in the formof extensions of tine for filing papers
and continuances of schedul ed hearings. See id. at 25 & 64.
Yet, these Defendants nade the deliberate choice not participate
inthis litigation and have not answered a single interrogatory
or request for adm ssion or produced a single docunent sought by
Plaintiffs. Therefore, the Defendants’ fourth objection to the
Report and Recommendation has no nerit and is al so overrul ed.
Next, the PA and PLO object to Judge Martin' s concl usion
that this Court has personal jurisdiction in the instant case.
Qoj ections, at para. 5. This Court dealt with the issue of
personal jurisdiction at length and rejected this sane argunent
in Ungar |I. 153 F. Supp. 2d at 86. This witer sees no need to
revisit that decision and overrules the Defendants’ fifth
obj ection based on the authorities and reasoning set forth in

that opinion. See Ungar |, 153 F. Supp. 2d at 86-91.

12



The final objection raised by the PA and PLOis that the | aw
shoul d not require the “disproportionate conpensation”
recommended by the Magistrate Judge “for the death of one person
in the context of an ongoing conflict in which thousands of
i nnocent civilians on both sides have been killed w thout any

hope of conpensation.” Objections, at para. 6. These Defendants

argue that the ultimte burden of this conpensation will be borne
by an inpoveri shed and oppressed Pal estini an people who currently
suffer froma continuing humanitarian crisis. |1d. Defendants
are hard pressed to succeed with this argument given the fact
that they deliberately stated their intentions not to participate

in and thus, waived a hearing on damages. See Report and

Recommendation, at 72 (internal citations omtted).

Def endants’ argunents are offensive at best, especially
given this Court’s adoption of Judge Martin s extensive
recomendations relating to the danages owed by Defendant Hamas
for the brutal nurders that are the subject of this litigation

See Ungar 11, 304 F. Supp. 2d at 267-277. Judge Martin applied

those sane findings in nmaking his reconmendations as to the
damages to be assessed against the PA and PLO and this witer

finds no error in those conclusions. See Report &

Recommendati on, at 72-73. The PA and PLO and not an

i npoveri shed and oppressed Pal estinian people, are responsible

for and nust bear the ultinmate burden of providi ng conpensati on,

13



which this Court fully acknow edges wll never return to
Plaintiffs the relationships and |ives that existed prior to June
9, 1996. This Court hopes that in keeping with the ATA s purpose
to deter acts of international terrorism its judgnent wll
“interrupt or at least inperil the flow of terrorisms |ifeblood,
noney,” and thus, prevent the PA and PLO from funding future
terrorist acts such as the one that resulted in the Ungars’
horrific deaths. Ungar 111, 304 F. Supp. 2d at 239(citing

Antiterrorism Act of 1990: Hearing on S2465 Before the Subcomm

on Cs. and Adm n. Practice of the Coorm on the Judiciary U.S.

S., 101st Cong., at 85 (1990)(statenment of Joseph Morris)). For
all of these reasons, the Defendants’ final objection to the
Report and Recommendation is al so hereby, overrul ed.

In sum this Court overrules each of the PA's and PLO s
objections for the reasons stated above. This Court adopts in
toto Judge Martin’s March 31, 2004 Report and Reconmendati on and
publishes it with this Menorandum and Order. Judgnent shall be
entered agai nst the PA and PLO as directed bel ow

The PA's Appeal of Judge Martin's Order | nposing Sanctions for
their Del ays and Refusal to Participate in D scovery

The PA appeals a separate Order issued by Judge Martin on
March 31, 2004, which granted Plaintiffs’ request for attorneys’
fees pursuant to Rule 37(b)(2) of the Federal Rules of G vil
Procedure. Judge Martin ordered the PA to pay attorneys’ fees as

a sanction for its delays and ultimate refusal to conply with

14



Plaintiffs’ discovery requests and this Court’s discovery orders.

Report & Recommendation, at 75. Judge Martin inposed this

sanction separately and i ndependently from his recomendati on
that this Court award attorneys’ fees pursuant to the ATA and in
the event that this witer declined to enter a default judgnent
inthis case. 1d. The PA argues that: 1)the grant of attorneys’
fees is unauthorized and excessive in anount; 2)their position

W th respect to discovery was taken in good faith; and 3)the

di scovery demanded was unreasonable for essentially the sane
reasons as those offered in its objections to the Report and

Reconmendation. Notice of Appeal, at 1-2. Once again, this

Court does not find any of those argunents persuasive.

Rul e 37(b) of the Federal Rules of Civil Procedure allows a
court to order the paynent of attorneys’ fees as a sanction for
failing to obey an order to provide or permt discovery. Fed. R
Cv. P. 37(b)(Wst 2004). A magistrate judge's determ nation to
award attorneys’ fees as a discovery sanction pursuant to this
Rule is a non-dispositive matter, which the district court

reviews under the clearly erroneous standard. Thomas E. Hoar

Inc. v. Sara Lee Corp., 900 F.2d 522, 525 (2d G r. 1990)

(citations omtted). See also, Hutchinson v. Pfeil, 105 F.3d

562, 566 (10th G r. 1997)(noting that discovery orders are non-
di spositive and nmagi strate judges have the authority to order

di scovery sanctions). A determnation is “clearly erroneous”

15



when, although there is evidence to support it, the court, after
reviewing all the evidence, is left with the definite and firm
conviction that the magi strate judge nade a m stake. Harvard

Pilgrim 2004 W. at *4(citing United States v. U S. Gypsum Co.,

333 U.S. 364, 395 (1948)). In conducting this review, the
district court nust refrain fromsecond guessing the magi strate

judge’s pre-trial discovery rulings. |I1d.(citing Mitual Fire,

Marine & Inland Ins. Co. v. Jenckes Mach. Co., No. 85-0586, 1986

W. 9717, at *1 (D.RI. Feb. 19, 1986)).

As defense counsel conceded during oral argunents, this
Court’s adoption of Judge Martin's Report and Recomrendati on
di sposes of the present appeal. Gven the PA's history of
refusing to conply with this Court’s orders and the rul es of
procedure governi ng depositions, interrogatories, and requests
for the production of docunents and for adm ssions, this Court
finds Judge Martin’ s conclusion to sanction the PA for its
del i berate actions to delay the conpletion of this litigation to
be clearly correct. Therefore, for these and the reasons
previously nmentioned with regard to the other objections to the
Report and Reconmendation, the PA s appeal of Judge Martin's
Order hereby, is denied.

Plaintiffs’ Mdtion to Anend this Court’s Deci sion and O der
Reqgar di ng Sovereign | munity

The final matter before this Court is Plaintiffs' WMotion,

pursuant to Rule 59(e) of the Federal Rules of Civil Procedure,

16



to anmend this Court’s Decision and Order regarding sovereign
immunity. Ungar 1V, 315 F. Supp. 2d 164. |In that decision, this
Court noted that the PA and PLO had not waived sovereign
immunity, even though it ultimtely held that those Defendants
were not entitled to such imunity. Id. at 173. Plaintiffs
request that this Court anend its judgnment to hold instead that
even assum ng that the defendants were “foreign States,” they

have wai ved any clainms to sovereign inmunity. Mm in Supp. of

Pls.” Mot. Pursuant to Fed. R Cv. P. 59(e), at 4. Nei t her the

PA nor the PLO have filed any objections to this notion
Rule 59(e) allows a court to alter or amend its judgnent if
a notion to do so is filed no later than ten days after the

original judgnent is entered. See Commercial Assocs. v. Tilcon

Gammino Inc., 801 F. Supp. 939, 942 (D.RI. 1992); Fed. R QGv.

P. 59(e)(West 2004). A court has broad discretion in deciding a

notion brought pursuant to this Rule. DeSenne v. Janestown Boat

Yard Inc., 781 F. Supp. 866, 869 (D.RI. 1991)(citing United

States v. Land at 5 Bell Rock Rd., 896 F.2d 605, 611 (1st Cr

1990)). See also Commercial Assocs., 801 F. Supp. at 942 (citing

VWhite v. NH Dep't. of Enploynent. Sec., 455 U.S. 445, 450-51

(1982) (quoting the Advisory Commttee’s notes on the 1946
Amendnents to the Federal Rules)). The nost common grounds for
granting a Rule 59(e) notion are a manifest error of |aw or fact

or newy discovered evidence. DeSenne, 781 F. Supp. at 869
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(citing Kalman v. Berlyn Corp., 706 F. Supp. 970, 974 (D. Mass.

1989)). In order to show a mani fest error of law or fact, the
nmovi ng party must present a substantial reason that the court is
inerror. 1d. Since Plaintiffs have not presented any newy

di scovered evidence, this Court will confine its discussion to
whet her or not its conclusion that the PA and PLO did not waive
sovereign imunity was a manifest error of |aw or fact.

This witer made no such error for two reasons. First, the
statenents of the PA and PLOcited by Plaintiffs are adm ssions
that they do not satisfy the criteria for statehood required by
United States’ and international |aw rather than the explicit
wai ver of sovereign imunity contenpl ated by the FSI A exception.
Second, this Court’s discussion in Ungar |V regarding the issue
of waiver is dictumand ancillary to its holding that the PA and
PLO were not and did not represent a foreign State that is
entitled to sovereign i nmunity.

As this Court noted in Ungar 1V, the FSIA provides an
exception to sovereign imunity when a foreign State waives its
immunity either explicitly or by inplication. 315 F. Supp. 2d at
173(citing 28 U.S.C. A 8§ 1605(a)(1)). The Suprene Court has
directed that explicit waivers of sovereign imunity are narrowy

construed in favor of the sovereign. Library of Cong. v. Shaw,

478 U. S. 310, 318 (1986). An express waiver under the FSIA nust

give a clear, conplete, unanbi guous, and unm st akabl e

18



mani festation of the sovereign’s intent to waive its immunity.

Wrld Wde Mnerals, Ltd. v. Republic of Kazakhstan, 296 F. 3d

1154, 1162 (D.C. Cr. 2002)(citing Aquamar S.A. Del Monte Fresh

Produce N.A. Inc., 179 F.3d 1279, 1292 (11th Gr. 1999)). In

creating the waiver exception to sovereign i munity, Congress
anticipated that at a mninmum a wai ver woul d not be found absent
a State’'s conscious decision to take part in the litigation and
failure to raise the sovereign inmmunity defense despite an

opportunity to do so. Haven v. Rzeczpospolita Pol ska, 215 F. 3d

727, 733 (7th CGr. 2000)(citing Frolova v. Union of Soviat

Soci ali st Republics, 761 F.2d 370, 378 (7th G r. 1985)(per

curian)). A foreign State’'s indication that it does not intend
to participate in the litigation does not constitute the
conscious decision required to explicitly waive a sovereign
immunity defense. 1d. However, Federal Courts have found an
explicit waiver of sovereign immunity where a foreign State is a
party to an agreenent whose terns include specific |anguage that
the parties waive any right to sovereign imunity. See Wrld

Wde Mnerals, 296 F.3d at 1163; Libra Bank Ltd. v. Banco

Naci onal de Costa Rica, 676 F.2d 47, 49 (2d Cr. 1982)(both

noting the express provisions of various agreenents containing
explicit waivers of sovereign imunity). 1In contrast to an
explicit waiver, an adm ssion is an adversary’s position which is

contrary to and inconsistent with a contention made |later in the
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l[itigation. Cox v. Esso Shipping Co., 247 F.2d 629, 632 (5th

Cr. 1957); Vockie v. Gen. Motors Corp., 66 F.R D. 57, 60 (E. D

Pa. 1975). See also, Black’s Law Dictionary, 48 (7th ed.

1999) (adm ssion is a voluntary acknow edgnent of the existence of
facts relevant to an adversary’ s case).

Plaintiffs point to the PA's and PLO s statenents that their
status is “unusual ,” “particular,” and “undefined,” as indicating
t hat those Defendants have wai ved any defense of sovereign

immunity. Mem in Support of Pls.” Mn. Pursuant to Fed. R G v.

P. 59(e), at 2. These statenents are contrary to and
i nconsistent with the PA's and PLO s position that they satisfy

the criteria for statehood discussed in Ungar IV. See 315 F

Supp. 2d at 177(noting that an entity is a State when it
possesses a permanent popul ation, defined territory, a
governnent, and the capacity to enter into relations with other
States). Therefore, the statenents are, as Plaintiffs point out,

express adm ssions that neither Defendant satisfies the criteria

for statehood and thus, each Defendant is not a foreign State

that is entitled to inmmunity under the FSIA. See Mem in Support

of Pls.” Mn. Pursuant to Fed. R Cv. P. 59(e), at 1 (enphasis

added). Furthernore, the PA's and PLO s decision and
instructions to counsel not to participate in the instant
l[itigation until this Court ruled on their sovereign immunity

defense did not constitute a conpl ete, unanbi guous, and

20



unm st akabl e mani festation of an intent to waive any purported
sovereign imunity defense. See Haven, 215 F.3d at 733.
Therefore, this Court sees no manifest error in its conclusion
that the PA and PLO did not waive the sovereign imunity defense.
Al ternatively, this Court’s conclusion that neither the PA,
the PLO, nor the entity called Palestine was a foreign State
entitled to sovereign imunity di sposed of Plaintiffs’ waiver
argunment and rendered this Court’s discussion of that issue

dictum See McConaghy v. Sequa Corp., 294 F. Supp. 2d 151, 160

(D.R 1. 2003)(citing Black’s Law Dictionary, 454 (6th ed.

1990)) (dicta constitutes “[o] pi nions of a judge which do not
enbody the resolution or determ nation of the specific case
before the court”). As this Court noted in Ungar 1V, the waiver
issue only arises if and when a court is satisfied that the party
claimng sovereign immunity is a foreign State or an agent or
instrunentality of a foreign State. 315 F. Supp. 2d at 176. See

al so, Southeby’s Inc. v. Garcia, 802 F. Supp. 1058, 1062-63

(S.-D.N Y. 1992)(noting that it was undi sputed that the
Phillippines was a foreign State as defined in the FSIA and then
proceedi ng to assess whether or not the waiver exception
applied). The specific issue before this Court in Ungar |V was
whet her or not the PA, PLO, or the entity called Pal estine were
or represented a foreign State that was protected by sovereign

immunity. See 315 F. Supp. 2d at 173, 175 & 178. This witer
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answered that question in the negative and any observations
regardi ng wai ver were not part of the determ nation of the
specific issue of sovereign imunity. See id. at 187. Sinply
put, the PA and PLO never had a valid defense of sovereign
immunity to waive. For all of these reasons, Plaintiffs’ notion
to amend this Court’s decision in Ungar |1V, hereby, is denied.
As stated above, the Defendants’ objections to Judge
Martin's March 31, 2004 Report and Recommendati on are overrul ed
and the PA' s appeal of Judge Martin's Order with respect to
attorneys’ fees is denied. Plaintiffs’ notion to anmend this
Court’s Decision and Order regardi ng sovereign imunity is also
denied. For the aforenentioned reasons, and those set forth in
t he Report and Reconmendati on attached hereto, this Court adopts
sai d Report and Recommendati on and orders the Clerk to enter
final judgnent for the specific Plaintiffs |isted bel ow agai nst
Def endants, the Pal estinian Authority and the Pal estine
Li beration Organi zation, who are jointly and severally liable for

the follow ng anbunts with respect to each Plaintiff:

The Estate of Yaron Ungar $2, 932, 158. 00
Dvir Ungar $30, 488, 482. 50
Yi shai Ungar $30, 488, 482. 50
Judi t h Ungar $15, 000, 000. 00
Mei r Ungar $15, 000, 000. 00
M chal Cohen $7, 500, 000. 00
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Am chai Ungar $7, 500, 000. 00
Daf na Ungar $7, 500, 000. 00
The Cerk shall also enter judgnent for Plaintiffs as a

group awardi ng them attorneys’ fees against the Pal estinian
Authority in the anmount of $11,925.00 and agai nst the Pal estine
Li beration Organi zation in the anmount of $6, 345.00. The total
anount of judgnent, including attorneys’ fees, shall be
$116, 421, 048. 00 agai nst the Pal estinian Authority and
$116, 415, 468. 00 agai nst the Pal estine Liberation Organization.

The Cerk shall enter judgnent as indicated forthwth.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
July 12, 2004
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

THE ESTATES OF YARON UNGAR and
EFRAT UNGAR by and through the
Adm ni strator of their estates
David Strachman, DVI R UNGAR, m nor,
by his guardi ans and next friend,
Yl SHAI UNGAR, minor, by his
guardi ans and next friend,
PROFESSOR MEYER UNGAR, JUDI TH
UNGAR, RABBI URI DASBERG, JUDI TH
DASBERG (i ndividually and in their
capacity as | egal guardi ans of
plaintiffs Dvir Ungar and Yi shai
Ungar); AM CHAI UNGAR, DAFNA UNGAR
and M CHAL COHEN,

Plaintiffs,

V. : CA 00-105L

THE PALESTI NIl AN AUTHORI TY

(A K A “THE PALESTI NIl AN | NTERI M

SELF- GOVERNVENT AUTHORI TY”),

THE PALESTI NE LI BERATI ON

ORGANI ZATI ON, YASSER ARAFAT,

JIBRIL RAJOUB, MUHAMVED DAHLAN,

AM N AL-H NDI, TAWFI K Tl RAW ,

RAZI JABALI, HAMAS — | SLAM C

RESI STANCE MOVEMENT (A. K. A

“ HARAKAT AL- MUQAWAMA AL- | SLAM YYA”),

ABDEL RAHMAN | SVAI L ABDEL RAHVAN

GHANI MAT, JAMAL ABDEL FATAH
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HAMDI YA, | BRAH M GHANI MAT and

| MAN MAHMUD HASSAN FUAD KAFI SHE
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court are three notions: 1) Plaintiffs’ Mtion
Pursuant to Fed. R Gv.P. 37(b)(2) for Judgnent by Default agai nst
Def endant PA and for O her Relief (“First Mtion for Default



Judgnent” or “First Mtion”) (Docunent #106); 2) Plaintiffs’
Motion for Judgnent by Default 1gainst the PA and PLO and for

O her Relief for Refusal to Submt to Depositions (“Second Mtion
for Default Judgnment” or “Second Mdtion”) (Docunment #125); and

3) Plaintiffs’ Mtion for Judgnent by Default Pursuant to
Fed. R Cv.P. 55(b)(2) against Defendants the Pal estini an

Aut hority and the Pal estine Liberation Oganization (“Third
Motion for Default Judgnment” or “Third Mdtion”) (Docunent #168)
(collectively the “Mtions for Default Judgnent”). These notions
have been referred to ne for prelimnary review, findings, and
recommended di sposition pursuant to 28 U . S.C. §8 636(b)(1)(B) and
D.R1. Local R 32(a). Hearings on the notions were held on My
14, 2003, July 14, 2003, and August 22, 2003. After listening to
oral argument, review ng the nmenoranda and exhibits submtted,
and perform ng i ndependent research, | reconmend that the First
and Third Mtions be granted, that the Second Mdtion be granted
in part and denied in part, and that default judgnent be entered
agai nst Defendants the Pal estinian Authority, also known as the
Pal estinian Interim Sel f-CGovernnent Authority (“PA’), in the
amount of $116, 421, 048.00, including attorney’s fees, and agai nst
t he Pal estine Liberation Oganization (“PLO) in the anount of
$116, 415, 468. 00, including attorneys fees.
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This lawsuit stens fromthe June 9, 1996, nurder of an
Anerican citizen living in Israel, Yaron Ungar, and his Israel
wi fe, Efrat Ungar, by the terrorist group Hamas -- Islamc
Resi stance Movenent (“Hamas”). The action is brought by his
| egal representative and his heirs pursuant to the Antiterrorism
Act of 1990 (“ATA’), 18 U S.C. § 2333, which provides a cause of
action for Anerican nationals whose person, property, or business
is injured by reason of an act of international terrorism
Def endants PA and PLO are alleged, in general, to have provided
Hamas with a base of operations and support for conducting
terrorist activities which included the nurder of the Ungars.
See Anended Conpl aint Y 29-37.
1. Facts

The Ungars were attacked on June 9, 1996, near Beit Shenesh,
| srael, as they drove hone froma wedding. A vehicle driven by
Raed Fakhri Abu Handiya (“Abu Handiya”), and occupi ed by Abdel
Rahman | snmai|l Abdel Rahman Ghani mat (“Rahman Ghani mat”) and Jama
Abdel Fatah Tzabich Al Hor (“Hor”), overtook the Ungar car, and
Rahman Ghani mat and Hor fired Kalishni kov nachine guns at it.
Yaron and Efrat Ungar were fatally wounded, but the fusillade of
bullets mssed their ten nonth old son, Plaintiff Yishai Ungar,
who was in the back seat. Another son, Plaintiff Dvir Ungar,
then age twenty nonths, was not in the vehicle at the tine of the
att ack.

Subsequent events are detailed in the July 24, 2001,
Deci sion and Order of Senior Judge Ronald R Lagueux, see Estates
of Ungar v. Palestinian Authority, 153 F. Supp.2d 76 (D.RI.
2001) (“Ungar 1”), relevant portions of which are quoted bel ow

Abu Handi ya, Rahman Ghani mat, and Hor were arrested

follow ng the shooting attack. A fourth man, defendant



| man Mahnud Hassan Fuad Kafishe, was also arrested in
connection with the shooting. In addition, a warrant was
issued for the arrest of Ibrahim Ghani mat on charges
relating to the nurders of Yaron and Efrat Ungar.

| brahi m Ghanimat remains at large and is believed to be

residing within territory controlled by defendant PA.

All five nen involved in the shooting are nenbers of
Hamas . ... A terrorist group dedicated to murdering
| sraeli and Jewish individuals through bonbings,
shootings, and other violent acts, Hamas is based i n and
operates fromterritories controlled by defendants PA,
PLO, and Yasser Arafat. Terrorist attacks are staged by
smal | groups of Hamas nenbers organi zed as a cell for the
purpose of <carrying out terrorist activities. Abu
Handi ya, Rahman CGhanimat, Hor, Kafishe, and |brahim
CGhani mat conprised the terrorist cell that nurdered the

Ungar s.

On May 3, 1998, Abu Handi ya was convicted by an |Israeli
court of menbership in Hamas and of abetting the shooting
murders of Yaron Ungar and Efrat Ungar. On October 21,
1998, an Israeli court convicted Rahman Ghani mat and Hor

of nmenbership in defendant Hamas and of the nurders of



Yaron Ungar and Efrat Ungar. On Novenber 3, 1998,
Kafi she was convicted by an Israeli court of menbership
in Hamas and of being an accessory to the nurders of

Yaron and Efrat Ungar.

Thereafter, on October 25, 1999, an Israeli court
appointed attorney David Strachman (“Strachman”) as
adm ni strator of the Estates of Yaron and Efrat Ungar.
Strachman was appointed as the adm nistrator of the
Ungars’ estates for the express purpose of adm nistering
and realizing assets, rights, and causes of action that
coul d be pursued on behal f of the Ungars’ estates within

the United States.

On March 13, 2000, plaintiffs filed an action pursuant
to 18 U.S.C. 8§ 2333 et seq. and related torts in the
United States District Court for the District of Rhode
| sl and.

Ungar |, 153 F. Supp.2d at 83-84.
I11. Parties

Oiginally, the Plaintiffs included the Estate of Efrat
Ungar and Rabbi Uri Dasberg and Judith Dasberg in their
i ndi vidual capacities as the parents of Efrat Ungar. See
Complaint Y 4, 7. However, these clainms were dismssed on July
24, 2001, because the Conplaint did not allege that Efrat Ungar
was a national of the United States. See Ungar |, 153 F. Supp. 2d




at 97.

The remaining Plaintiffs in the action are: the Estate of
Yaron Ungar, represented by Strachman; Dvir Ungar and Yi shai
Ungar, the mnor children and heirs-at-law of Yaron Ungar and
Ef rat Ungar; Professor Meyer Ungar and Judith Ungar, in their
i ndi vi dual capacities as the parents of Yaron Ungar and al so as
the | egal guardians of Plaintiffs Dvir and Yishai Ungar; Rabb
Ui Dasberg and Judith Dasberg, as |egal guardians of Plaintiffs
Dvir and Yishai Ungar; and Am chai Ungar, Dafna Ungar, and M chal
Cohen, the siblings of Yaron Ungar (collectively the “Remaining
Plaintiffs”).

The original Defendants included six officials of the PA and
the five nmenbers of Hamas involved in the nurders of Yaron and
Efrat Ungar. The individual PA Defendants, Yasser Arafat, Jibri
Raj oub, Muhammed Dahl an, Amin Al -Hi ndi, Tawfik Tirawi, and Razi
Jabal i (the *“individual PA Defendants”) were dism ssed fromthe
action on July 24, 2001, for lack of jurisdiction over the
person. See Ungar |, 153 F. Supp.2d at 100. The individual Hamas
Def endant s, Rahman Ghani mat, Hor, Abu Handi ya, | brahi m Ghani mat,
and | man Mahnud Hassan Fuad Kafishe (the “individual Hamas
Def endants”), were dism ssed for the same reason on January 27
2004. See Estates of Ungar v. The Palestinian Auth., CA No. 00-
105L, 2004 W. 134034, at *2, 6 (D.R 1. Jan. 27, 2004) (“Ungar
I11”). The remai ning defendants are the PA, the PLO and Hanas.
Default judgnent was entered agai nst Hanmas on January 27, 2004.
See id. at *7.

V. The Amended Conpl ai nt
The Anended Conpl aint states four causes of action. Wth

t he exception of Count 1, all clains are brought on behalf of al



Plaintiffs against all Defendants.® Pertinent to the instant
notions, Count | alleges that the PA and PLO (the “Pal estinian
Def endants”) engaged in acts of international terrorismas
defined in 18 U.S.C. 88 2331 and 2333 and that their behavior

al so constitutes aiding and abetting acts of international
terrorism See Anended Conpl aint 9 38-48. Counts IIl, 111, and
|V are clainms pled under Israeli law. See Ungar |, 153 F. Supp.2d

at 99 (giving Plaintiffs 30 days to file an anended conpl ai nt
maki ng al | egati ons agai nst the PA and PLO def endants under
Israeli law). Count Il of the Anended Conpl aint alleges
negl i gence. See Anended Conplaint Y 49-64. Count |1l is for
breach of statutory obligation. See id. 1Y 65-73. Count |V
charges Defendants with the “civil wong” of assault. See id.
19 74-82.

As was the case with the original Conplaint, see Ungar |

153 F. Supp.2d at 84, the factual basis for each claimis
essentially the sane. Plaintiffs charge that the Pal estinian

Def endants failed to maintain public order and security in the
territories under their control. See Anended Conpl aint T 23-25.
Specifically, Plaintiffs allege that the PA and PLO

provi ded defendant HAMAS with safe haven and a base of
operations, by permtting and/or encouragi ng defendant
Hanas to operate freely and conduct activities in the
territory under their control or in which they maintained
a police presence, and to advocate, encourage, solicit,
facilitate, incite for, sponsor, organize, plan and
execute acts of violence and terrorism against Jew sh
civilians in Israel, Gaza and the Wst Bank.

Id. 1 29.
In addition, Plaintiffs allege that the PA and PLO refused

8 Count | is brought on behalf of all Plaintiffs except Ui
Dasberg and Judith Dasberg in their individual capacities. See
Amended Conpl aint at 9.



requests for the surrender of terrorist suspects, see id. § 31;
granted material and financial support to the famlies of nenbers
of Hamas who have been killed or captured while carryi ng out
terrorist violence against Jewish civilians in Israel, Gaza and
the West Bank, see id. § 33; assisted Hamas and its nenbers in
avoi di ng apprehensi on and punishnent, see id. Y 34; and solicited
Hamas and the individual Hamas Defendants to conmit the attack on
the Ungars’ vehicle, see id. 1Y 17-18, 36. Plaintiffs also claim
that the PA enployed several nenbers of Hamas and other terrorist
groups suspected of or charged with the nurder of U S. citizens
as police officers and/or security officials. See id. | 32.

Plaintiffs further aver that the Pal estinian Defendants’
actions constitute acts of international terrorismand al so
aiding and abetting acts of international terrorismbecause their
actions: (1) violate the crimnal laws of the United States,® see
Amended Conmplaint T 39; (2) “appear to be intended to intimdate
or coerce a civilian population,” Amended Conpl ai nt 1 43
(quoting 18 U.S.C. § 2331), and “to influence the policy of a
governnent by means of intimdation or coercion,” id. T 43;%° (3)
wer e dangerous to human life, see id. T 44; and (4) occurred
outside the territorial jurisdiction of the United States, see
id. T 45.

° Plaintiffs specifically plead that the actions of the
Pal estinian Interim Sel f-Governnment (“PA’) and the Pal estine
Li berati on Organization (“PLO) (collectively “the Pal estinian
Def endants”) constitute violations of 18 U S.C. 8 3 (Accessory After
the Fact) and 18 U.S.C. 8§ 2339A (Providing Material Support to
Terrorists). See Amended Conplaint T 41.

1 I'n support of these specific allegations, Plaintiffs assert
that the Pal estinian Defendants “through their respective
representatives, spokesnen and organs: repeatedly praised and | auded
def endant HAMAS and HAMAS operatives who had engaged in acts of
terrorismand violence against Jewish civilian and Israeli targets;
prai sed, advocated, encouraged, solicited and incited such terrorist
acts; and threatened further occurrence of such terrorists acts.”
Amended Conpl aint § 43.

10



The Israeli |aw counts charge all Defendants with violating
three specific sections of the Israeli Cvil Wongs Odi nance
(New Version) - 1968 (“CWD'). See id. 11 51, 55, 63, 75. Count
Il asserts that Defendants commtted the “civil wong of
Negligence,” id. § 62, as that tort is defined in CWO 835, ! see
id. § 56, because “a reasonabl e person woul d, under the sane
ci rcunst ances, have foreseen that, in the ordinary course of
events, the decedents and plaintiffs were liable to be injured by
defendants’ acts and omssions ...,” id. T 61

Count 111 charges Defendants with “commtting the ‘civi
wrong of Breach of Statutory Ooligation CWD 863,” id. § 71, and
cites statutory obligations (and sections) allegedly breached by
Def endants. ! Count |V asserts the “‘civil wong of Assault,”

1 According to the Anmended Conpl aint:

a personis liable for the “civil wong” of Negligence when he
comm ts an act which a reasonabl e and prudent person woul d not
have comm tted under the sanme circunstances; or refrains from
comm tting an act which a reasonabl e and prudent person woul d
have committed under the sanme circunstances; or, in the
performance of his occupation does not use the skill or
exercise the degree of caution which a reasonable person
qualified to act in that occupation would have used or
exerci sed under the same circunstances, and thereby causes
damage to another person toward whom under those
circunstances;; he is obligated not to act as he did.

Amended Conpl aint § 56.

2 According to the Arended Conplaint, the statutory obligations
breached by Defendants are:

a. The Penal Code - 1977: 8300 (nurder); 899 (aiding a
terrorist organization); 8498 (provision of neans for
comm ssion of a felony); 8499 (crimnal conspiracy); 830
(solicitation of a crinme); 831 (abetting a crine); 895 (non-
prevention of national security offense); 8262 (non-prevention
of a felony).

b. The Terrorism Prevention Odinance - 1948: 8§82
(activity in a terrorist organization); 83 (nenbership in a
terrorist organization); 84 (provision of support to a

11



id. § 75, as that tort is defined in CAD §823. Anong ot her
al l egations contained wwthin Count 1V, Plaintiffs allege that the
“PA and PLO and their officials, enployees and agents solicited
and advi sed defendants HAMAS [and the individual Hamas
Def endants] to commt the assault attributed to those defendants
herein, and ai ded, abetted, authorized, ratified and partici pated
in that assault ....” Amended Conplaint § 79. Each of the
I sraeli |aw counts also alleges that the Pal estinian Defendants
are vicariously liable under the CAD for the acts and om ssions
of their officials, enployees, and agents, see id. Y 64, 80, and
for the breaches of statutory obligations by those officials,
enpl oyees, and agents, see id. 1 73.
V. Travel

A.  Response to Conpl ai nt

terrorist organization).

c. The Defense Regul ati ons (Energency) - 1945: Reg. 58
(use of firearns against a person); Reg. 64 (provision of
shelter or resources to national security offender); Reg. 66
(abetting); Reg. 85 (nmenbership in or provision of assistance
to an illegal organization).

d. The Agreenent on the Gaza Strip and the Jericho Area
of May 4, 1994 (which was enacted into local law): Article
I X(2) (duty to prevent operation of irregular armed forces in
PA areas); Article 1X(3) (duty to prohibit possession of
weapons and expl osives in PA areas); Article XVIII1 (duty to
prevent acts of terrorisn); Annex Ill Article Il (duty to
surrender suspects).

e. InterimAgreenent on the West Bank and the Gaza Strip
of Septenber 28, 1995 (which was enacted into local |aw):
Article XIV(3) (duty to prevent operation of irregular arned
forces in PA areas); Article X V(4) (duty to prevent
possessi on of weapons and explosives in PA areas); Article XV
(duty to prevent acts of terrorisn); Annex | Article Il (duty
to act against terrorism confiscate arms, arrest and
prosecute terrorists)[;] Annex IV Article 1l (duty to
surrender suspects).

Amended Conpl aint  69.
12



Plaintiffs filed their original Conplaint (Docunment #1) on
March 13, 2000. The PA, PLO, and the individual PA Defendants
nmoved to dism ss on June 15, 2000, for lack of subject matter
jurisdiction, |lack of personal jurisdiction, insufficient service
of process, inproper venue, failure to state a clai mupon which
relief can be granted, and inconvenience of the forum See
Def endants’ Motion to Dismiss the Conplaint (Docunment #22). On
July 24, 2001, Judge Lagueux denied the notion on all grounds as
to the PA and PLO, but granted it as to the individual PA
Def endants for |ack of personal jurisdiction. See Ungar |, 153
F.Supp.2d 76 (D.R 1. 2001). He also dism ssed all clains based
on the death of Efrat Ungar as she was not a citizen of the
United States. See id. at 97.

B. Response to Anended Conpl ai nt?*?

Plaintiffs filed their Amended Conpl ai nt (Docunent #41) on
August 23, 2001, against the PA, PLO Hamas, and the individual
Hamas Defendants. On Septenber 7, 2001, the PA and PLOfiled a
notion to extend the tinme to answer the Amended Conpl ai nt by

si xty days. See Defendants’ Mtion to Extend Tinme to Respond to
t he Arended Conpl ai nt (Docunment #42). Plaintiffs objected to the
notion to extend tinme, see Plaintiffs’ (Objection to Defendants’
Motion to Extend Tinme to Respond to the Amended Conpl ai nt
(Docunent #43), but Judge Lagueux granted the extension on
Septenber 19, 2001, see Docunent #44 at 3, and set Novenber 13,
2001, as the date by which an answer fromthe Pal estinian
Def endants was required, see Docket entry for 9/19/01.

On Novenber 13, 2001, the PA and PLO sought an additiona

¥ The travel fromthe filing of the Anended Conpl ai nt (Documnent
#41) through the filing of Plaintiffs’ Mtion to Enter Default
(Docurnent #105) has previously been set forth in this Magistrate
Judge’ s Menorandum and Order Granting Mdtion to Enter Default dated
4/ 18/ 03 (Docunent #133) at 2-6. It is reproduced here with m nor
changes.
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enl argenment of fourteen days to respond to the Amended Conpl aint.
See Defendants’ Mdtion for a Further Enlargenent of Tine
(Docunment #45).* Plaintiffs objected to the notion for an

addi ti onal enl argenent and noved for entry of default on Novenber
15, 2001. See Plaintiffs’ Objection to Defendants’ Mtion for a
Further Enl argenent of Tinme and Mdtion for Entry of Default
(Docunent #46).

The Pal estini an Defendants then noved on Novenber 29, 2001,
for dismssal of the Amended Conplaint on grounds that it was
nonj usticiable and failed to state a clai mupon which relief can
be granted and, alternatively, for certification of an
interlocutory appeal to the Court of Appeals pursuant to 28
US C 8 1292(b) and a stay pending disposition of the
application for certification and/or appeal. See Defendants’
Motion for Dismissal and Alternatively for Certification of an
Interl ocutory Appeal and a Stay (“Mdtion for D smssal”)
(Docunent #47-1). On Decenber 7, 2001, a stipulation was filed
and subsequently approved by the court, giving Plaintiffs until
Decenber 21, 2001, to respond to the Motion for Dism ssal. See
Stipul ation (Docunment #47-2). Plaintiffs’ objection to the
Motion for Dism ssal was received by the court on Decenber 26,
2001. See Plaintiffs’ Objection to Defendants’ Mtion for
Di smissal of the Anmended Conplaint and Alternatively for
Certification of an Interlocutory Appeal and Stay (Docunent #48).

C. Discovery Initiated

On January 24, 2002, Plaintiffs served the PA with
interrogatories, a request for production of docunents and a
request for adm ssions. See Plaintiffs’ Menorandumin Support of

4 Defendants’ Motion for Further Enlargenent of Tinme (Docunent
#45) was referred on Decenber 3, 2001, to this Mgistrate Judge for
determ nation. A hearing on the notion was schedul ed for Decenber 19,
2001, but the notion was w thdrawn on Decenber 13, 2001. See Docket
Entry for 12/13/01.
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Their Mtion Pursuant to Fed. R Cv.P. 37(b)(2) for Default
Judgnent agai nst Defendants PA and for O her Relief (“Plaintiffs’
Mem First Motion”); see also Plaintiffs’ Mtion to Conpel
Di scovery (Docunent #65). The follow ng day, January 25, 2002,
Plaintiffs noticed the depositions of Yasser Arafat and six other
PA officials to be conducted in md-March 2002 in Providence,
Rhode Island. See Notices of Deposition (Docunents #49-#55).
The Notices of Deposition identified the deponents only in
connection with the PA and did not reference the PLO. See id.

D. Discovery Stayed

On January 30, 2002, the Pal estinian Defendants noved for
| eave to assert defenses in support of their pending Mdtion for
Dismssal. See Defendants’ Motion for Leave to Assert Defenses
in Support of their Pending Mdtion to Di smss the Anended
Complaint or Alternatively for Certification of an Interlocutory
Appeal (“Mtion for Leave to Assert Defenses”) (Docunment #59).
Si x days later, on February 5, 2002, the Pal estinian Defendants
renewed their notion for a stay and noved for | eave to seek a
protective order regarding the discovery requests which had
recently been filed by Plaintiffs. See Defendants’ Renewed
Motion for a Stay and Motion for Leave to Seek a Protective O der
(“Renewed Motion for Stay”) (Document #60). Plaintiffs filed on
February 20, 2002, an objection to the Renewed Mtion for Stay,
see Plaintiffs’ Cbjection to Defendants’ Renewed Mdtion for a
Stay and Motion for Leave to Seek a Protective Order (“Qbjection
to Renewed Motion for Stay”) (Document #61), and on February 25,
2002, an objection to the Mdtion for Leave to Assert Defenses,
see Plaintiffs’ Cbjection to Defendants’ Motion for Leave to
Assert Defenses in Support of their Pending Mdtion to D smss
(Docunent #62). On February 26, 2002, the Pal estinian Defendants
filed a notion for a protective order. See Mtion for Protective
Order (Docunent #63). Plaintiffs filed an objection to this
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notion on March 8, 2002. See Plaintiffs’ Objection to
Def endants’ Mdtion for a Protective Order (Docunent #64).

After the PA failed to respond to the request for docunents
whi ch had been propounded to them on January 24, 2002, failed to
respond to the request for adm ssions, and indicated that it
woul d not produce its enployees for depositions schedul ed during
the latter half of March, 2002, Plaintiffs filed a notion to
conpel on March 8, 2002. See Plaintiffs’ Mtion to Conpel
Di scovery (“Modtion to Conpel Discovery” or “Mdtion to Conpel”)
(Docunent #65). The Pal estinian Defendants objected to the
Motion to Conpel, see Pal estinian Defendants’ Objection to
Plaintiffs’ Mtion to Conpel Discovery (Docunent #66), on the
sanme grounds and reasons as set forth in the nenoranda filed in
support of their Renewed Motion for Stay and their Mtion for
Leave to Assert Defenses, see id. On June 20, 2002, this
Magi strate Judge granted the Renewed Motion for Stay (Docunent
#60) and the Motion for Protective Order (Docunent #63), staying
di scovery until Judge Lagueux had rul ed upon the Pal estini an
Def endants’ pending Motion for Dismissal (Docunent #47-1). See
Order Staying Discovery (Docunment #70).

E. Default Judgnent against Hamas

Meanwhil e, Plaintiffs noved to obtain a default judgnent
agai nst Hamas and the individual Hamas Defendants (collectively
the “Hamas Defendants”). See Plaintiffs’ Mtion to Enter Default
Judgnent agai nst Defendants Hamas and Hamas Operatives (“Mbtion
to Enter Default Judgnent agai nst Hanas”) (Docunent #38).' On
June 20, 2002, a hearing on the notion for default judgnment was
schedul ed for July 12, 2002. See Docket Entry for 6/20/02. On
the day before the hearing, July 11, 2002, the Pal estinian

> Default had been entered by rule of court against Hamas and the
i ndi vi dual Hamas Defendants (collectively “the Hamas Def endants”) on
Sept enber 7, 2000. See Clerk’s Entry of Default (Docunent #32).
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Def endants filed an objection to the entry of default judgnent
agai nst the Hamas Defendants. See Pal estinian Defendants’
bjection to Entry of Default Judgnent (Docunent #77).

At the start of the hearing on July 12, 2002, the court
asked the attorney representing the Pal estinian Defendants, their
| ocal counsel, M. Demng Sherman, if he was pressing the
obj ection which had been filed. See Transcript of 7/12/02
hearing (“Tr. of 7/12/02”) at 2. M. Shernman responded by asking
if he could make “a brief presentation on that?” 1d. In the
course of the remarks that followed, M. Sherman stated that “it
is the option of the Pal estinian defendants not to participate in
the hearing. Accordingly, we do not intend to participate.” 1d.
at 3. He continued that it was the position of the Pal estinian
Def endants that the default judgnent proceedi ngs bei ng conducted
agai nst the Hamas Defendants “shoul d not be in any way binding
upon the Pal estinian defendants,” id., and that “[n]Jone ... of
the findings of fact, the conclusions of |aw, or orders or
judgments ... shall have any inpact upon the Pal estinian
[ Defendants],” id. at 3-4. After M. Sherman had concl uded his
presentation, the court again asked himif he was pressing the
obj ection which had been filed. See id. at 4. Upon receiving an
affirmative response, the court stated that it would conduct a
brief hearing on the objection. See id. at 5. After brief
argunent, see id. at 8-9, the court overruled the objection,
finding that it had been “filed at the 11'" hour,” Tr. of 7/12/02
at 9; see also Order dated 8/19/02 (Docunent #89), and was
“untinely,”® id.

' 1n response to the Pal estinian Defendants’ bjection to Entry
of Default Judgnment (Document #77), Plaintiffs on July 11, 2002, filed
three notions: a notion to sever the claimagainst the Hamas
Def endants, see Plaintiffs’ Mtion to Sever (Docunent #71); a notion
for sanctions against the attorneys for the Pal estinian Defendants,
see Plaintiffs’ Mtion for Sanctions (Docunment #73); and a notion to
strike the Pal estinian Defendants’ objection, see Plaintiffs’ Mtion
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Following the court’s ruling, M. Sherman requested and
recei ved perm ssion to be excused fromthe hearing. See id. at
10. Thereafter, the court conducted an evidentiary hearing on
the Motion to Enter Default Judgnent agai nst Hamas (Docunent
#38), see id. at 25-152, which lasted the entire day and resuned
on July 15, 2002, see Tr. of 7/15/02. A further hearing was held
on July 19, 2002, for the purpose of having Plaintiffs’ counsel
address certain questions posed by the court regarding the issue
of personal jurisdiction. The court then took the matter under
advi senent and subsequently issued a Report and Recommendati on
whi ch recommended that the notion for default judgnent be granted
as to Defendant Hamas, but denied as to the individual Hanas
def endants and that the clains against thembe dismssed fromthe
action. See Report and Recomendati on dated 7/3/03 (Docunent
#183) at 63.

F. Discovery Stay Term nates

On Novenber 4, 2002, Judge Lagueux issued a Decision and
Order (Docunment #90), denying Defendants’ Motion for D sm ssal.
This action term nated the stay of discovery which had been
granted by this Magi strate Judge on June 20, 2002. See O der
Stayi ng Di scovery (Docunent #70); see also Plaintiffs’ Mem First
Motion, Ex. B (Letter fromMartin, MJ., to Strachman and
Schilling of 12/13/02). The Pal estinian Defendants filed a
nmotion for reconsideration of Judge Lagueux’s deci sion on
Novenmber 20, 2002. See Pal estinian Defendants’ Mdtion for

to Strike (“First Mdtion to Strike”) (Docunent #75). The Pal estinian
Def endants subsequently filed objections to these notions. See

Pal estini an Defendants’ Objection to Plaintiffs’ Mtion to Sever
(Docurnent #84); Pal estinian Defendants’ Objection to Plaintiffs’
Motion for Sanctions (Document #83); Pal estinian Defendants’ Objection
to Plaintiffs’ Mdtion to Strike (Docunent #85). After a hearing on
Decenber 12, 2002, Plaintiffs' Mtion for Sanctions and Plaintiffs’
First Motion to Strike were ruled noot. See Orders dated Decenber 12,
2002 (Docunents #92, 93). The Mdttion to Sever was deni ed without
prejudice. See Order dated Decenber 13, 2002 (Docunent #97).
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Reconsi deration (“Mtion for Reconsideration”) (Document #91).
Plaintiffs objected to the notion on Decenber 12, 2002. See
Plaintiffs’ Cbjection to Defendants’ Mdtion for Reconsideration
(Docunent #94). Judge Lagueux denied the Mdtion for

Reconsi deration on April 22, 2003, and al so denied the

Pal esti ni an Defendants’ request for a stay of proceedi ngs pendi ng
appeal. See Docunent #135. On April 23, 2003, the Pal estinian
Def endant s appeal ed the denial of the Mdtion for Reconsideration
and Judge Lagueux’ s Novenber 4, 2002, Decision and Order to the
United States Court of Appeals for the First Crcuit. See Notice
of Appeal of Defendants Pal estinian Authority and the Pal estine
Li beration Organi zati on (Docunent #136). That court sunmarily

af firmed Judge Lagueux’s orders on May 27, 2003.1'" See Judgnent

in Efrat Ungar, et al. v. The Palestine Liberation Organi zati on,
et al., No. 03-1544 (1%t Gr. My 27, 2003) (Docunent #179).
G Mtion to Conpel Discovery

In the neantine, following the term nation of the stay of
di scovery, the court schedul ed on Novenber 18, 2002, a hearing
for Decenber 12, 2002, on the Motion to Conpel D scovery
(Docunent #65) (and other Plaintiffs’ notions not relevant to the
determ nation of the instant Mdtions for Default Judgnment) which
had been filed in March. As a courtesy to the PA's primary
counsel, M. Ranmsey Clark and M. Lawrence W Schilling, who were
fromout of state, the court directed the clerk to give the
parties at |east twenty-one days notice of the hearing.*® On

Y In affirm ng Judge Lagueux’s ruling, the Court of Appeals also
stated that “[T]his order is without prejudice to the [Pal estinian
Def endants] raising their sovereign i munity defense in a proper and
timely manner. W take no view as to the nmerits of that defense.”
Judgnment in Efrat Ungar, et al. v. The Pal estine Liberation
Organi zation, et al., No. 03-1544 (1%t Cr. May 27, 2003) (Docunent
#179) at 2.

' The court acted sua sponte. The courtesy had not been
r equest ed.
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Novenber 18, 2003, the clerk noticed the hearing on the notion
for Decenber 12, 2003.

On Novenber 25, 2002, the court received a letter from M.
Clark, |ead counsel for the PA, in which he requested a
conti nuance of the Decenber 12, 2002, hearing because he was
schedul ed to appear before the International Crimnal Tribunal
for Rwanda, in Arusha, Tanzania, on that date and woul d not be
avai l abl e to appear in Rhode Island until January. See Letter
fromdark to Martin, MJ., of 11/21/02 at 1.'° The court
treated M. Cark’s letter as a request for a continuance and
schedul ed a tel ephonic hearing for Decenber 2, 2002, to consider
t he noti on.

At the hearing on Decenber 2, 2002, the court denied the
request for a continuance. See Order entered 12/12/02 (Docunent
#96). The court rejected the suggestion of counsel for the
Pal estinian Defendants that their filing of the Mdtion for
Reconsi derati on (Docunent #94) had revived or reactivated the
stay of discovery which had ended on Novenber 4, 2002. QObserving
that the case had been filed in 2000 and that it was now nearly
2003, the court indicated that it was tinme for the case to nove
forward. The court also found that the notions to be heard on
Decenber 12'" were not so conplicated that they coul d not be
handl ed by counsel other than M. Cdark. However, as a courtesy,
the court indicated that it would allow the attorney representing
t he Pal estinian Defendants on the 12'", presumably M. Schilli ng,
to appear via tel ephone instead of having to travel from New York
City. The court granted this dispensation because M. C ark
indicated that, while he was willing to appear wi thout
conpensation, to ask another attorney to do so could be sonewhat
of an inposition.

1% Letters which are not identified as exhibits can be found in
t he Appendi x at the end of this docunent.
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On Decenber 12, 2002, the court conducted a hearing on the
Motion to Conpel Discovery (Docunment #65) and granted it. In
granting the notion, the Court purposefully gave the PA an
extended period of tinme (45 days from Decenber 12th) w thin which
to respond to Plaintiffs interrogatories, request for production
of docunents, and request for adm ssions. See Order of 1/14/03
(Docunent #99). The court did so because of the PA s overseas
| ocation and its contention that responding to the requests would
be difficult because of conditions existing in the Mddle East.
For the sanme reason, the court required that Plaintiffs notice
t he depositions of PA officers and enpl oyees at |east 60 days in
advance. See id. The PAfailed to respond to the discovery
requests within 45 days or at any tine thereafter. See
Plaintiffs Mem First Mtion at 2.

H.  Mdtion for Reconsideration of Discovery O der

An order was issued on January 14, 2003, reflecting the
granting of the Motion to Conpel (Docunent #65).2° See Order of
1/ 14/ 03 (Docunent #99). Two weeks l|ater, on January 29, 2003,

t he Pal estinian Defendants filed a notion for reconsideration of
the Order granting the Motion to Conpel. See Pal estinian

Def endants’ Mbdtion for Reconsideration (“Mtion for

Reconsi deration”) (Docunent #100). Attached to the Mtion for
Reconsi deration was a letter fromDr. Nasser Al -Kidwa,
Anbassador, Permanent Observer of Palestine to the United
Nations, addressed to this Magistrate Judge. See id. The letter
referenced the intense violence which had been occurring

“t hroughout occupi ed Pal estine for nore than two years,” id.
(Letter fromAl -Kidwa to Martin, MJ. of 1/27/03) at 1, and
stated that “[i]t has been inpossible under such circunstances to

20 The delay in the issuance of an order reflecting the Decenber
12, 2002, ruling stemed from a di sagreenent between the Pal estini an
Def endants and Plaintiffs over the wording of the order.
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| ocat e people who could seek and find docunents, who coul d gat her
informati on and prepare answers to interrogatories and could
respond to requests for adm ssions,” id. Dr. Al -Kidwa opined
that “[i]t would seemfair and just to wait until there is a
final decision on the issue whether the U S. Court has
jurisdiction over the PNA and PLO for these events before
proceeding to these [discovery] requests,” id. at 2, and offered
that “[n]Jothing else is possible for us,” id.

Plaintiffs reacted on February 5, 2003, by noving to strike
portions of the menorandum and exhi bits which the Pal estinian
Def endants had filed in support of their Mtion for
Reconsi derati on (Docunment #100) as violative of Fed. R Cv. P.
11 and 12(f). See Plaintiffs’ Mtion to Strike (“Second Mtion
to Strike”) (Docunent #104).2%' The Pal estini an Defendants
objected to the Second Motion to Strike on February 20, 2003.
See Pal estinian Defendants’ Objection to Plaintiffs’ Mtion to
Stri ke (Docunent #109). However, at a hearing held on April 11
2003, Judge Lagueux overruled their objection and granted the
Second Motion to Strike (Docunment #104). See Transcript of
4/ 13/ 03 hearing (“Tr. of 4/13/03”) at 12-14; Oder of 4/22/03
(Docunent #135).

Meanwhi l e, Plaintiffs had also filed on February 19, 2003,
an objection to the Mdtion for Reconsideration. See Plaintiffs’
bj ection to Defendants’ Mdtion for Reconsideration Dated January
27, 2003, (Docunent #107). The Court denied the Mtion for
Reconsi derati on (Docunent #100) w thout a hearing on March 20,
2003, “for the reasons stated in Plaintiffs’ Menorandumin
Qpposition.” See Order of 3/20/03 (Document #116). Anong the
reasons expressed therein were that the Pal estini an Defendants’
clainms of inpossibility were unsupported by affidavit or other

2L Plaintiffs filed a corrected Mdtion to Strike on February 21,
2003. See Plaintiffs’ Corrected Motion to Strike (Document #108).
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adm ssi bl e evidence, see Plaintiffs’ Menorandumin Qpposition to
Def endants’ Motion for Reconsideration Dated January 27, 2003
(filed with Docunent #107), at 2-3, that the PA failed to take
any action in fulfillnment of its discovery obligations, see id.
at 3, that the PAfailed to utilize other procedures for relief,
see id. at 5-7, and that the necessary criteria for

reconsi deration had not been satisfied, see id. at 8-9.

|. Entry of Default Against Palestinian Defendants

Wi | e the proceedi ngs descri bed above were ongoi ng,
Plaintiffs noved on February 7, 2003, for entry of default
agai nst the Pal estinian Defendants for failure to answer the
Amended Conplaint. See Plaintiffs’ Mtion to Enter Default
agai nst Defendants PA and PLO Pursuant to Fed.R Cv.P. 55(a)
(“Motion to Enter Default”) (Docunment #105). The Pal estinian
Def endants objected to the entry of default on February 27, 2003.
See (bj ection of Defendants Pal estinian Authority and Pal esti ne
Li beration Organization to Plaintiffs’ Mtion to Enter Default
pursuant to Fed. R Civ. P. 55(a) (Document #111). This
Magi strate Judge conducted a hearing on the notion on April 1
2003, and issued a Menorandum and Order Granting Motion to Enter
Default (*“Menorandum and Order of 4/18/03”) (Docunment #133) on
April 18, 2003. In granting the Motion for Default, this
Magi strate Judge found that the Pal estinian Defendants’ failure
to file an answer to the Anended Conplaint was the result of a
del i berate choice and not due to an inability to file an answer.
See id. (Docunent #133) at 7.

The Pal estinian Defendants filed an objection on May 5,
2003, to the granting of default. See Pal estinian Defendants’
bj ection to Menorandum and Order Granting Plaintiffs’ Mtion to
Enter Default (Document #148). However, their objection was
rejected at a July 30, 2003, hearing before Judge Lagueux, who
found that the Pal estinian Defendants were “in serious default

23



.,” Order of 8/4/03 (Docunent #202), and affirnmed this

Magi strate Judge’ s Menorandum and Order of 4/18/ 03 (Docunent
#133), see id.

J. First Motion for Default Judgnent

Plaintiffs filed their First Mdtion for Default Judgnment
(Docunent #106) on February 12, 2003, requesting, anong other
relief, the entry of default judgnment against the PA because of
its refusal to conply with the discovery required by the Order of
1/ 14/ 03 (Docunent #99). The Pal estinian Defendants objected to
the First Motion on March 3, 2003. See Pal estinian Def endants’
bjection to Plaintiffs’ Mtion Pursuant to Fed.R G v.P. 37(b)(2)
for Judgnent by Default Against Defendant PA and for OQther Relief
(Docunent #112). N ne days later, on March 12, 2003, they noved
for a protective order to bar the taking of the depositions,
whi ch had been noticed by Plaintiffs on January 24, 2003, of
Presi dent Yasser Arafat and six other Palestinian | eaders.?? See
Pal esti nian Defendants’ Mdtion for Protective Order (Docunent
#115); see also Notices of Deposition (Docunment #103).23

Plaintiffs filed an objection to the notion for protective
order on March 31, 2003. See Plaintiffs’ Qbjection to
Pal esti nian Defendants’ Mdtion for Protective O der (Docunent
#117). This was followed on April 2, 2003, by a notion to strike
portions of the nenorandum which the Pal estini an Def endants had

22 Plaintiffs believed these | eaders were involved in providing
mat eri al support and resources to Hamas for the purpose of carrying
out terrorist attacks such as the one in which Plaintiffs’ decedent
was killed. See Plaintiffs’ Menorandumin Support of Their Mdtion for
Def aul t Judgnment agai nst the PA and the PLO and for O her Relief for
Refusal to Submit to Depositions (“Plaintiffs’ Mem Second Mdtion”) at
1-2; see also Transcript of 5/14/03 hearing (“Tr. of 5/14/03") at 12-
13 (setting forth reasons why Plaintiffs want to depose these
of ficials).

22 The seven Notices of Deposition were assigned a single document
nunber, #103.
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filed in support of their notion for a protective order. See
Plaintiffs’ Mdtion to Strike and for O her Relief (“Third Mtion
to Strike”) (Docunent #119).

The Third Motion to Strike was granted by this Magistrate
Judge on April 18, 2003. See Order Granting Mdtion to Strike
(Docunent #132). The Pal estinian Defendants objected to the
Order, see Palestinian Defendants’ (bjection to Order G anting
Plaintiffs’ Mtion to Strike (Docunment #146), but it was affirned
by Judge Lagueux at a hearing held on July 30, 2003, see Order of
8/ 4/ 03 (Docunent #204).

K. Second Mdtion for Default Judgment

Plaintiffs filed their Second Mdtion for Default Judgnent
(Docunent #125) on April 9, 2003, alleging that the Pal estinian
Def endants had failed to conply with the court’s Order of 1/14/03
(Docunment #99) concerning the depositions of their enpl oyees. ?
See Second Mdtion for Default Judgnment (Docunent #125). The
Pal esti nian Defendants filed an objection to the Second Mdtion on
April 28, 2003. See Defendants Pal estinian Authority and
Pal esti ne Liberation Organization’s Cbjection to Plaintiffs’
Motion for Default Judgnment and Other Relief wth Respect to
Depositions Noticed by Plaintiffs (Docunment #141).

L. May 14, 2003, Hearing

On May 14, 2003, this Magistrate Judge conducted a hearing
on the Pal estinian Defendants’ Mtion for Protective O der
(Docunent #115), the First Motion for Default Judgnent (Docunent
#106), and the Second Mdtion for Default Judgnment (Docunent
#125). The court denied the request for a protective order which
sought to prevent the deposition of the seven Pal estinian

24 On March 4, 2003, Plaintiffs’ counsel sent the PA's counsel a
letter, requesting that they confirmthe appearance of their enpl oyees
at the schedul ed depositions. See Plaintiffs’ Mem Second Mtion at
2. Noreply to the letter was received. See id.
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| eaders. See Transcript of 5/14/03 hearing (“Tr. of 5/14/03") at
17-19. In doing so, the court found that the Pal estinian

Def endants were adhering to a course of conduct of not
participating in discovery, see id. at 18, and that they had
ignored Plaintiffs’ request for discovery and had nmade no attenpt
to respond to it, see id. at 19;% Oder of 5/27/03 (Docunent
#162) at 1-2.

The court declined to act imediately upon the two notions
seeking default judgment, electing instead to explicitly warn the
Def endant s?® that their continued failure to conply with
di scovery could result in the entry of default judgnment agai nst
them See Tr. of 5/14/03 at 27-28;2% see also Order Continuing

%22 |In denying the Motion for Protective Oder (Docunment #115),
this Magi strate Judge addressed the Pal estinian Defendants’ argunent
that conditions in the Mddl e East prevented the deponents from
traveling to the United States:

This Court had indicated that if there was a problemwi th the
| ocation or other matters regarding the deposition that the
defendants could raise that, because the defendants had
indicated in prior proceedings about the difficulty of the
deponents coming fromPal estine, the conditions there, and the

Court was clear, as | recall, inindicating that objections as
to location or other matters concerni ng the depositions woul d
be -- at least the defendants could raise that and the Court

woul d address it. But, in fact, the defendants have adhered
to a course of conduct, which is not to participate in this
action by answering, which they are nowin default.

Transcript of 5/14/03 hearing (“Tr. of 5/14/03”) at 18. The foregoing
statenent was incorporated into the Order entered on May 27, 2003
(Docurent #162), which reflected the denial of the Motion for
Protective Order (Document #115).

26 The court used the term “defendants” in its warning. See Tr.
of 5/14/03 at 28-29; Order Continuing Hearing on Mdtions for Default
Judgrent (Document #158) (“Order of 5/14/03").

2T This Magi strate Judge stated at the May 14, 2003, hearing:

There can be no doubt in the defendants’ mind, and | want

there to be no doubt in the defendants’ m nd, that a conti nued
failure to comply with their discovery obligations in this
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Hearing on Motions for Default Judgnment (“Order of 5/14/03")
(Docurent #158) .2 The court ordered Defendants to conply with
their discovery obligations by responding to Plaintiffs’
interrogatories, request for adm ssions, and request for
production within sixty days, see Tr. of 5/14/03 at 28-29; O der
of 5/14/03 (Docunent #158) at 1-2, and by notifying Plaintiffs
within thirty days when and where the persons Plaintiffs had
noticed for depositions would be produced, see Tr. of 5/14/03 at
28-29; Order of 5/14/03 (Document #158) at 2. Noting that the
Pal esti nian Defendants’ failure to respond to date had caused
Plaintiffs to incur additional attorney’'s fees, the court ruled
that the Pal estinian Def endants woul d be responsible for those
fees.?® See Tr. of 5/14/03 at 29; Oder of 5/14/03 (Docunent
#158) at 2. The hearing on the First Mtion for Default Judgnent

matter may well result in the entry of default judgnent.
Particularly in view of the fact, as |’'ve indicated, | find
al nost all of the other factors that woul d be addressed by a
court in considering whether to enter default judgnment are
al ready present.

Tr. of 5/14/03 at 28.
% The Order of 5/14/03 (Docunment #158) stated in part:

2. Def endants are ordered to conply wth all
outstandi ng di scovery requests from Plaintiffs by July 14,
2003, including conpletion of the depositions of the persons
previously noticed by Plaintiffs.

5. Defendants are warned that failure to conply fully
with this order may result in the entry of default judgment
agai nst them

Order of 5/14/03 (Docunent #158) at 1-2.

22 On August 18, 2003, Plaintiffs filed an affidavit concerning
the attorney’s fees they had incurred as a result of the Pal estinian
Def endants “refusal to conply with a series of court orders and the
rul es of procedure concerning several forms of discovery such as
depositions, interrogatories, a request for production of docunents
and request for adm ssions.” Affidavit of Counsel Fees (Docunent
#220) .
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and the Second Mdtion for Default Judgnent was continued to July
14, 2003. See Tr. of 5/14/03 at 29; Order of 5/14/03 (Docunent
#158) at 1.

The Pal esti ni an Def endants appeal ed both orders which
resulted fromthe May 14, 2003, hearing. See Notice of Appeal of
Def endants Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunent #166) (appealing Order of 5/14/03
(Docunent #158) which required Pal estinian Defendants to conply
with discovery requests by July 14, 2003); Notice of Appeal of
Def endants Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunent #170) (appeal i ng denial of Mdtion for
Protective Order (Docunent #115)). Judge Lagueux rejected these
appeal s at the July 30, 2003, hearing, signing orders on August
4, 2003, which affirnmed the rulings of this Magistrate Judge.
See Orders of 8/5/03 (Docunents #201, #203).

M  Third Mtion for Default Judgnent

On May 30, 2003, Plaintiffs filed their Third Mtion for
Def ault Judgnent. See Third Mtion (Docunment #168). The
Pal esti ni an Def endants noved on June 13, 2003, for an extension
of time within which to respond to this notion. See Pal estinian
Def endants Motion for Extension of Time to Respond to Plaintiffs’
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
(Docunent #173). They noved for a second extension on June 27,
2003. See Pal estinian Defendants’ Mtion for Extension of Tine
to Respond to Plaintiffs Mtion for Judgnent by Default Pursuant
to Fed. R CGiv.P. 55(b)(2) (Docunent #181). The first extension
was granted by rule of court on July 2, 2003, see Docunment #182,
and the second was granted by this Magistrate Judge on July 14,
2003, see Docunent #191

The Pal estini an Defendants noved for a third extension on
July 11, 2003, see Pal estinian Defendants’ Mdtion for Enl argenent
of Tinme to Respond to Plaintiffs’ Mtion for Judgnent by Default
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Pursuant to Fed.R G v.P. 55(b)(2) (Document #188), requesting

that the then-current extended date of July 11, 2003, be extended

to ten days after the disposition of their pending notion for

di smssal pursuant to Fed. R Civ. P. Rule 12(b)(1).3° See

Menor andum i n Support of Pal estinian Def endants’ Mtion for

Conti nuance of July 14, 2003, Hearing and Motion for Enlargenent

of Time to Respond to Plaintiffs’ Mtion for Judgnent by Default

Pursuant to Fed.R G v.P. 55(b)(2) ("“Palestinian Defendants’ Mem

in Support of Mdtion for Continuance”) at 1. Although the court

rejected the request for an enlargenent of time until after

di sposition of the pending Rule 12(b)(1) notion, the Pal estinian

Def endants were granted an enl argenent until August 18, 2003.

See Order Granting Motion for Enlargenent (Document #208).
Concurrently with their July 11, 2003, request for a third

ext ensi on, the Pal estinian Defendants filed a notion to continue

t he schedul ed July 14, 2003, hearing on the First and Second

Motions for Default Judgnent. See Pal estinian Defendants’ Motion

for Continuance of July 14, 2003, Hearing (“Mdtion for

Conti nuance”) (Docunent #189). Anpbng ot her argunments advanced by

t he Pal estinian Defendants in support of the Mdtion for

Conti nuance was that they had filed a notion to dism ss the

Amended Conpl ai nt on June 13, 2003, “for |ack of subject matter

jurisdiction on grounds of sovereign and governnmental inmunity,

nonjusticiability and the jurisdictional bar inposed by 18 U. S. C.

§ 2337 ...." Palestinian Defendants Rule 12(b)(1) Mdtion to

D sm ss the Anended Conpl ai nt (Docunent #174). They urged that

%0 The Pal estini an Defendants had filed on June 13, 2003, a notion
to dismiss the Arended Conpl aint pursuant to Fed. R Gv. P. 12(b)(1).
See Pal estinian Defendants’ Rule 12(b)(1) Mdtion to Dismss the
Amended Conpl ai nt (Docunent #174). The filing was apparently pronpted
by the May 27, 2003, Judgnent fromthe Court of Appeals. See
Judgnment in Efrat Ungar, et al. v. The Pal estine Liberation
Organi zation, et al., No. 03-1544 (1%t Cr. May 27, 2003) (Docunent
#179) at 2; see also n.11.
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Plaintiffs’ Mtions for Default Judgnent be held in abeyance and
that the hearing be continued until after their notion to dismss
had been decided. See Pal estinian Defendants” Mem in Support of
Motion for Continuance at 3.

N. July 14, 2003, Hearing

The Motion for Continuance (Docunent #189) was heard and
denied at the July 14, 2003, hearing.® See Tr. of 7/14/03 at
29-32; see also Order of 7/22/03 (Docunent #199). This
Magi strate Judge rejected the Pal estinian Defendants’ argunents
that the filing of a notion to dism ss the Armended Conpl ai nt
constituted a valid ground to continue the hearing on the notions
for entry of default judgment. See Tr. of 7/14/03 at 30 (citing
argunents of Plaintiffs’ counsel, see id. at 23-29). The court
al so rejected their argunment that action on the notions for
default judgnent should be del ayed until after Judge Lagueux had
rul ed upon the Pal estinian Defendants’ appeal of this Mgistrate
Judge’s Orders of 4/18/ 03 (Docunent #133), 5/14/03 (Docunent
#158), and 5/27/03 (Docunent #162). See id. at 30. The court
al so concluded that it would not be wasteful to address the First
and Second Motions for Default Judgnment notw thstanding the fact
that Plaintiffs had filed a Third Mdtion for Default Judgnment
whi ch had not yet been referred to this Magistrate Judge. See
id. at 31-32. Followi ng the denial of the Mtion for
Conti nuance, the court heard argunment on the First and Second
Motions for Default Judgnent and took the matters under
advi senent .

O  Post July 14, 2003, Filings

On July 16, 2003, Plaintiffs filed a notion pursuant to

31 The Mdtion for Continuance (Docunent #189) had not been
formally referred to this Magi strate Judge, but because it sought a
conti nuance of the July 14, 2003, hearing, it was addressed at that
hearing. See Transcript of 7/14/03 hearing (“Tr. of 7/14/03") at 8,
29- 32.
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Local Rule 12(a)(2) for an order finding that Plaintiffs’ Third
Motion for Default Judgnent was unopposed, deeming it granted,
and entering judgnment by default, or alternatively instructing

t he Pal estinian Defendants to respond within three days and to
assess expenses against themfor their failure to tinely respond
toit. See Plaintiffs’ Mtion for Relief Pursuant to Local Rule
12(a) (2) (Docunent #194). The court denied this notion on August
8, 2003, by an endorsenent which referenced the August 7, 2003,
Order which gave the Pal estinian Defendants until August 18,
2003, to file a response to Plaintiff’s Third Mdtion for Default
Judgnent. See Docunent #211.

Plaintiffs filed an objection to the Rule 12(b)(1) notion on
August 8, 2003. See Plaintiffs’ QObjection to Defendants’ Rule
12(b)(1) Mdtion to Dism ss the Arended Conpl ai nt (Docunent #212).
The Pal estini an Defendants noved on August 13, 2003, for an
enl argenent of time within which to reply to Plaintiffs
objection. See Pal estinian Defendants’ Mdtion for Enlargenent of
Time to Reply to Plaintiffs’ Objection to Defendants’ Rule
12(b) (1) Mtion (Docunent #216). The enl argenent was granted by
rule of court on August 29, 2003. See Docunent #218.

P. August 22, 2003, Hearing

On August 22, 2003, this Mgistrate Judge conducted a
hearing on Plaintiffs’ Third Mdtion for Default Judgnent
(Docunent #168) and al so on the attorneys’ fees to which the
court had determ ned on May 14, 2003, Plaintiffs’ counsel was
entitled because of the PA's failure to conply with discovery
requests and orders. The court began the hearing by noting that
after the July 14'" hearing, Plaintiffs’ counsel had witten to
the court and requested that, to the extent the Report and
Recommendation on the First and Second Mtions for Default
Judgnent addressed the issue of personal jurisdiction, the court
consi der the docunentation which the Plaintiffs had submtted as
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part of the Third Motion for Default Judgnment (Docunent #168).
See Transcript of 8/22/03 hearing (“Tr. of 8/22/03”) at 4; see
also Letter from Strachman to Martin, MJ., of 7/22/03. The
court further explained that, after this request fromPlaintiffs,
the Third Mdtion for Default Judgnment (Docunment #168) had been
referred for a Report and Recommendati on and that, based on these
devel opnents, the court decided to conduct a hearing on the Third
Motion and then wite a single Report and Reconmendati on whi ch
addressed all three Motions for Default Judgnment. See Tr. of

8/ 22/ 03 at 4; see also Letter from Court to Strachman, C ark, and
Sherman of 7/25/03.

Foll owi ng this explanation, the court heard argument on the
Third Mdtion for Default Judgnent (Docunment #168). See Tr. of
8/ 22/ 03 at 6-26. During the course of the hearing, Plaintiffs’
counsel stated that he had received the Pal estinian Defendants’
brief in opposition to the Third Modtion on August 20, 2003, 3%* and
requested the opportunity to file a response to it. See id. at
13. The court granted this request and gave Plaintiffs until
August 29, 2003, to file a response. See id. at 14, 32.

Def endants were given until Septenber 5, 2003, to file a reply.
See id. at 16, 32.

After both parties had conpleted their argunments regarding
the Third Motion (Docunent #168), the court gave counsel the
opportunity to be heard regarding the attorney’'s fees Plaintiffs’
counsel had requested as authorized by the court’s May 14, 2003,
ruling. See Tr. of 8/22/03 at 26-30. Thereafter, the court
announced that after receiving the supplenental filings fromthe
parties it would take the matters under advi senent and issue a

32 Due to a power blackout which affected the offices of counsel
for the Pal estinian Defendants, the court had granted an extension of
time for the filing of their opposition to the Third Mtion for
Def aul t Judgmrent .
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si ngl e Report and Recommendati on whi ch addressed the three
Motions for Default Judgnent and a separate nenorandum and order
whi ch addressed the attorney’s fees attributable to non-
conpliance with discovery obligations. See id. at 33.

Q Post August 22, 2003, Filings

Plaintiffs filed their reply menorandum on August 29, 2003.
See Plaintiffs’ Reply Menorandumin Further Support of Their
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
agai nst Defendants the Pal estinian Authority and the Pal estine
Li beration Organi zation (“Plaintiffs’ Reply Mem”). The
Pal esti nian Defendants filed their supplenmental nenorandum on
Sept enber 15, 2003. See Pal estini an Def endants!’'! Menorandum i n
Further Qpposition to Plaintiffsl'! Mtions for Default Judgnment
and in Qpposition to an Award of Attorneys Fees (Document #232).
Thereafter, the court took the Mdtions for Default Judgnment under
advi senent .

On February 12, 2004, Plaintiffs filed a notice of
conceal ed evidence, alleging that the Pal estinian Defendants had
conceal ed evi dence regarding their agents and contacts in the
United States. See Plaintiffs’ Notice of Evidence Conceal ed by
Def endant s Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunment #262). A revised version of that docunent
was filed on February 17, 2004. See Plaintiffs Revised Notice
of Evidence conceal ed by Defendants Pal estinian Authority and
Pal esti ne Liberation Organization (“Revised Notice”) (Docunent
#265) .

VI. Jurisdiction

A.  Introduction

A court which is asked to enter default judgnent should
assure itself that it has jurisdiction both over the subject
matter and the parties. See Sys. Pipe & Supply, Inc. v. MV
Vi kt or Kurnat ovskiy, 242 F.3d 322, 324 (5" Cr. 2001)(“‘[When
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entry of default [judgnment] is sought against a party who has
failed to plead or otherwi se defend, the district court has an
affirmative duty to ook into its jurisdiction both over the
subject matter and the parties.’”)(quoting Wllians v. Life Sav.
& Loan, 802 F.2d 1200, 1203 (10'™ Cir. 1986))(first alteration in
original); Credit Lyonnais Sec. (USA), Inc. v. Alcantara, 183
F.3d 151, 154 (2" Cir. 1999)(vacating default judgnent where

district court had not determ ned “jurisdictional facts by a

preponderance of the evidence”); In re Balbir Singh Tuli, 172
F.3d 707, 712 (9" Gir. 1999)(citing Wlliams v. Life Sav. &
Loan); United States v. 51 Pieces of Real Property, Roswell, New

Mexi co, 17 F.3d 1306, 1309 (10" Cir. 1994)(quoting WIlIlians v.
Life Sav. and Loan); see also Daynard v. Ness, Mtley, Loadholt,
Ri chardson & Poole, P.A., 290 F.3d 42, 50 (1%t Cr. 2002)(“To
hear a case, a court nust have personal jurisdiction over the

parties, ‘that is, the power to require the parties to obey its
decision.’”)(quoting United States v. Swiss Am Bank, Ltd., 191
F.3d 30, 35 (1%t Cir. 1999)); Hugel v. MNell, 886 F.2d 1, 3 n.3
(2%t Gir. 1989)(“[Where the court rendering the default judgnent
is showmn to |l ack personal jurisdiction over the defendant ... the

j udgnent nmay be vacated and set aside by the rendering court on
nmotion, or by another court on collateral attack.”)(quoting 6
Moore’ s Federal Practice T 55.09)(second alteration in original);
Letelier v Republic of Chile, 488 F. Supp. 665, 668 (D.D.C. 1980)
(holding the issue of subject matter jurisdiction should be fully

expl ored despite previous entry of default). Consequently, this
court exam nes both subject matter and personal jurisdiction.

B. Subject Matter Jurisdiction

Judge Lagueux has previously determ ned that subject matter
jurisdiction exists in this action. See 153 F. Supp.2d 76, 85-86
(D.R 1. 2001). 1In Ungar |, Judge Lagueux found that Count | of
the Conplaint pled a federal cause of action pursuant to 18
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US C 8§ 2333. See id. at 85. He also concluded that the
federal claimand the state |aw clains derived froma common
nucl eus of operative fact and that this gave the court subject
matter jurisdiction over the state | aw cl ai nrs under the doctrine
of supplenental jurisdiction. See id. at 86.

In Estates of Ungar v. The Pal estinian Auth., 228 F. Supp. 2d
40 (D.R 1. 2002) (“Ungar 11"), Judge Lagueux consi dered the

clainms pled in the Arended Conplaint in the context of a notion
to dismss for failure to state a clai mupon which relief can be
granted. See id. at 41. Count | of the Arended Conplaint is
al nost identical to Count | of the original Conplaint. Conpare
Amended Conplaint Y 1-48 with Conplaint §7 1-51. The primary
difference is the om ssion of the individual PA Defendants as
def endants, see Anended Conpl aint 9 4-12, and the Estate of
Efrat Ungar as a plaintiff, see id. T 48. Judge Lagueux found
that the Remaining Plaintiffs had alleged sufficient facts in
Count | to invoke 18 U S.C. § 2333, see Ungar Il, 228 F. Supp.2d
at 47 (citing Ungar |, 153 F. Supp.2d at 98), and denied the

Pal esti nian Defendants’ notion to dismss Count |, see id. Judge
Lagueux al so determned in Ungar Il that this court could

“exercise subject matter jurisdiction over Plaintiffs state |aw
clains [as pled in the Amended Conpl ai nt] because the state and
federal clains ‘derive froma conmon nucl eus of operative fact.’”

Ungar 11, 228 F.Supp.2d at 47-48 (quoting Ungar |, 153 F. Supp. 2d
at 86).

In maki ng these determ nations regardi ng the existence of
subj ect matter jurisdiction, Judge Lagueux applied the |iberal
standards applicable to the particular notions before him In
Ungar |, he applied the standard for ruling on a Rule 12(b) (1)
nmotion, which required himto treat as true all well-pleaded
facts and to indulge all reasonable inferences in favor of the
plaintiffs. See Ungar |, 153 F. Supp.2d at 85 (citing Aversa V.
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United States, 99 F.3d 1200, 1210 (1%t Cr. 1996)). In Ungar 11
Judge Lagueux applied the simlar standard for notions to dismss
pursuant to Fed. R Civ. P. 12(b)(6), which required himto take
all well pleaded allegations as true and to give the plaintiff

the benefit of all reasonable inferences. See Ungar 11, 228
F. Supp.2d at 44 (citing Figueroa v. Rivera, 147 F.3d 77, 80 (1
Cr. 1998)). However, for purposes of the present Mtions for

Def ault Judgnent, the court nust nake these sane determ nations
usi ng a preponderance of the evidence standard. See Credit
Lyonnais Sec. (USA), Inc. v. Alcantara, 183 F.3d 151, 153-54 (2"
Cr. 1999)(holding that district court may not grant default

wi thout finding jurisdictional facts established by a
preponderance of the evidence, even if court has previously
denied a notion to dismss for |ack of personal jurisdiction);
cf. Prou v. United States, 199 F.3d 37, 45 (1t Gr. 1999

(hol ding that courts are obligated at every stage of the

proceedi ngs to consider the question of subject matter
jurisdiction); Walsh v McCGee, 918 F. Supp. 107, 112 (S.D.N. Y.
1996) (“[ Questions of subject matter jurisdiction are generally

exenpt from|aw of the case principles.”).

Despite this higher standard, the court has little
difficulty finding that the allegations which support subject
matter jurisdiction have been proven by Plaintiffs by a
preponderance of the evidence. Because default has already
entered agai nst the Pal estinian Def endants, see Menorandum and
Order of 4/18/03 (Docunent #133), the factual allegations of the
Amended Conpl ai nt nmust be taken as true. See Brockton Sav. Bank
v. Peat, Marwick, Mtchell & Co., 771 F.2d 5, 13 (1%t Cr. 1985)
(“[T]here is no question that, default having been entered, each

of [plaintiff’s] allegations of fact nust be taken as true and
each of its ... clainms nust be considered established as a matter
of law.”). Therefore, the facts necessary to state a claim
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pursuant to 18 U.S.C. 8§ 2333 have been established, ** and the
court has jurisdiction over that claimpursuant to 28 U S.C
§ 1331. Simlarly, the “comon nucl eus of operative fact,” Ungar
I, 153 F. Supp.2d at 86, fromwhich Plaintiffs’ federal and state
law cl aims arise has al so been established.?** The court has
jurisdiction over those suppl enental causes of action pursuant to
28 U.S.C. 8 1367. Subject matter jurisdiction is, therefore,
established for all counts of the Amended Conpl ai nt.

C. Personal Jurisdiction

In Ungar |, Judge Lagueux found that this court could
exerci se personal jurisdiction over the Pal estinian Defendants.
See Ungar |, 153 F. Supp.2d at 91. Judge Lagueux used a prina

facie standard for determ ning that they had m ni nrum contacts
with the United States as a whole. See id. at 88. That standard
requi red Judge Lagueux to restrict his inquiry to whether
Plaintiffs had proffered evidence which, if credited, was
sufficient to support a finding of personal jurisdiction. See
id. at 86 (citing Barrett v. Lonbardi, 239 F.3d 23, 26 (1 Gr.
2001)).

As explained in the Introduction to this Section, supra at

32-33, the court may not grant the Mdtions for Default Judgnment
unl ess personal jurisdiction has been proven by a preponderance

% The court notes additionally that it conducted an evidentiary
hearing on July 12 and 15, 2002, in connection with the Mtion to
Enter Default Judgment Agai nst Defendants Hamas (Docunent #38). While
that hearing was concerned primarily with the i ssue of damages, the
court received evidence in the formof testinony, docunents, and
phot ogr aphs, whi ch proved by at |east a preponderance of the evidence
that Yaron Ungar was a United States citizen, that he and his Israeli
wi fe, Efrat Ungar, were nurdered on June 9, 1996, in a arnmed attack
carried out by three of the individual Hamas defendants, and that this
attack constituted an act of international terrorism

3 This conclusion is also supported by the facts adduced at the
heari ng on damages which the court conducted in July of 2002. See
n. 18.
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of the evidence. To neet this burden, Plaintiffs have
resubmtted the materials which Judge Lagueux previously
considered in deciding the Motion to Dism ss the Conpl ai nt
(Docunent #22). See Exhibits to Plaintiffs’ Menorandumin
Support of Their Mtion for Judgnent by Default Pursuant to
Fed. R Cv.P. 55(b)(2) against Defendants the Pal estini an

Aut hority and the Pal estine Liberation Oganization (“Exhibits to
Mem Third Mdtion”) (Docunment #172); see also Ungar 1, 153

F. Supp. 2d at 88-91 (discussing materials provided by Plaintiffs);
Letter from Strachman to Martin, MJ., of 7/22/03 (noting the re-
submi ssion of materials) at 1. The resubmtted materials are

acconpani ed by an affidavit fromPlaintiffs’ counsel, attesting
to the authenticity and origin of each docunent, see Exhibits to
Mem Third Motion, Exhibit (“Ex.”) A (Affidavit of Strachman).
Plaintiffs have also filed additional exhibits in further
support of their Mtions for Default Judgnment. See Exhibits to
Plaintiffs’ Reply Menorandum in Further Support of Their Mdtion
for Judgnent by Default Pursuant to Fed.R G v.P 55(b)(2) against
Def endants the Pal estinian Authority and the Pal estine Liberation
Organi zation (“Reply Exhibits”) (Document #229); Plaintiffs’
Revi sed Notice of Evidence Conceal ed by Defendants Pal estinian
Aut hority and Pal estine Liberation Organization (“Revised
Notice”) (Docunment #265). After reviewing these filings, the
court finds that they are sufficient to establish by at |east a
preponderance of the evidence that the Pal estinian Defendants
have m ni num contacts wth the United States as a whol e and t hat
the PA and PLO were served with process pursuant to the
nati onw de service of process provisions of 18 U S.C. 8§ 2334(a)
and Fed. R Cv. P. 4(k)(1)(D.3%* See Ungar |, 153 F.Supp.2d at

%% As the court concludes that it has personal jurisdiction over
t he Pal estini an Defendants pursuant to the nati onwi de service of
process provision of 18 U . S.C. § 2334(a) and Fed. R Cv. P.
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86-91 (discussing the requirenents for exercise of personal
jurisdiction and finding that Plaintiffs have made a prima facie
showi ng that those requirenents have been satisfied). Thus, the
court may exercise personal jurisdiction over the PA and the PLO
consistent with the Due Process C ause of the Fifth Amendnent.
See id. at 91 (reaching sanme conclusion using prim facie
standard). The evidence on which the court relies for each of
these findings is discussed bel ow
1. Mnimm Contacts

The PLO nmaintains an office in Washington, D.C. See Revi sed
Notice, Ex. KK (Exhibit B to Registration Statenment Pursuant to
the Foreign Agents Registration Act of 1938, as anended (“FARA’),
dated March 10, 1998) at 1, 2, Ex. LL (Suppl enental Statenent
Pursuant to Section 2 of FARA, dated January 18, 2002) at 1, 9,
Ex. NN (Suppl enmental Statenent Pursuant to Section 2 of FARA,
dat ed Novenber 15, 1999) at 1, 9, Ex. OO (Suppl enental Statenent
Pursuant to Section 2 of FARA, dated April 28, 2000) at 1, 9, Ex.
PP (Short-Form Regi stration Statenent Pursuant to FARA, dated
March 10, 1998), Ex. QQ (Short-Form Regi stration Statenent
Pursuant to FARA, dated March 10, 1998). As of QOctober, 2002,
the office had a staff of nine enployees. See Exhibits to Mem
Third Motion, Ex. C (New York Tines article dated 10/16/00) at 2.

The PA al so has an office in Washington, D.C. See id. at 1;
Revi sed Notice, Ex. KK, * Ex. MM (Retai ner Agreenent between PA

4(k)(1)(D), it is unnecessary to discuss whether the court could
exerci se personal jurisdiction over them pursuant to Rule 4(k)(2).
Cf. Estates of Ungar v. Palestinian Auth., 153 F. Supp.2d 76, 91 n.3
(D.R 1. 2001) (“Ungar 1”) (reaching sane concl usion).

3 “The PLO offices in Washington, D.C. shall represent the PLO
and the Pal estinian Authority in the United States .... The PLO and
the Palestinian Authority will pay for the expenses of the office and
the salaries of its enployees.” Revised Notice, Ex. KK (Exhibit Bto
Regi stration Statenment Pursuant to the Foreign Agents Regi stration Act
of 1938, as anended (“FARA’), dated March 10, 1998) at 1 (bold added).
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and Bannerman and Associates, Inc., signed by PA on October 10,
1999)3% at 1-4. Both offices are headed by Hasan Abdel Rahman,
the Chief Representative of the PLO and the PAin the United
States. See Revised Notice, Ex. LL at 9;% Reply Exhibits, Ex. Q
(Prepared Statenent of Hasan Abdel Rahman, Chief Representative
of the PLO and the PNA to the United States, before the Senate
Appropriations Conmttee Subcomm ttee on Foreign Operations) at
1-2, Ex. R (Tr. of March 25, 1999, Senate Appropriations
Subconm ttee on Foreign Operations Hearing) at 1, 26-27, Ex. S
(Transcript of October 7, 2001, ABC News Special: Anerica Fights
Back) at 24-25, Ex. T (Transcript of Novenmber 10, 2001, CNBC
Rivera Live) at 1-2,% Ex. U (Transcript of Decenber 2, 2001, CNN
Breaki ng News) at 1,4 Ex. V (Transcript of Novenber 6, 1998, CNN
Morni ng News) at 1, Ex. W/(Pronotional Announcenent for The

O Reilly Factor, Fox News Channel, Decenber 4, 2001), Ex. X
(Decl aration of Ronn D. Torossian) Y 3, Ex. Z (Affidavit of David

 “The Firmw || be available at all tinmes to advise and assi st
the Pal estinian Authority and its Washington O fice. Regular contact
will be established between personnel of the Firm and the Washi ngton

O fice of the Palestinian Authority.” Revised Notice, Ex. MMV
(Ret ai ner Agreenment between PA and Bannerrman and Associates, Inc.,
signed by PA on October 10, 1999) at 2 (bold added).

8 M. Hasan Abdel Rahnman identifies hinself in a January 18,
2002, Supplenental Statenment Pursuant to Section 2 of the FARA, as
“Chief Representative of the PLO and PNA.” Revised Notice, Ex. LL at
9 (bold added).

% The transcript of the broadcast reflects that M. Abdel Rahnman
stated: “M. Rivera, | said to M. Pinkas, |I'm speaking on behal f of
the Pal estinian Authority and the PLO " Reply Exhibits, Ex. T
(Transcript of November 10, 2001, CNBC Rivera Live) at 2 (bold added).

40 According to the transcript of the broadcast, M. Abdel Rahman
stated:“Let me reiterate the position of the Palestinian Authority.
We condem those acts. W oppose them and we will do everything we
can to stop them” Reply Exhibits, Ex. U (Transcript of Decenber 2,
2001, CNN Breaking News) at 1 (bold added).
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J. Strachman dated August 29, 2003).%

The PLO Ofice reported expendi ng $200, 132. 74 on activities
such as giving interviews and | ectures and contacting the nedia
during the six nonth period ending March 31, 1999. See Exhibits
to Mem Third Mdtion, Ex. E (Report of the Attorney General to
Congress of the United States on the Adm nistration of Foreign
Agents Registration Act of 1938, as anended, for the six nonths
endi ng June 26, 1999, Cctober 31, 1999, Septenber 30, 2001, and
April 28, 2002) at 2.4 For the six nonth period ending
Sept enber 30, 1999, it reported expendi ng $352,894.79, for
simlar activity.* See id. at 4. The expenditure for the six

“ Plaintiffs have al so submtted additional exhibits to prove
Hasan Abdel Rahnman's status as chief representative in the United
States of both the PLO and the PA. See Reply Exhibits, Ex. BB
(Listing of 24 interviews in which M. Abdel Rahman is identified as
PA representative or spokesman and 10 additional broadcasts with
simlar references), Ex. CC (Remarks of M. Abdel Rahman at the
Nati onal Press Club, Washington, D.C., May 9, 2002), Ex. DD (Wb Page
for Project on Justice in Tines of Transition 8/28/03, identifying M.
Abdel Rahman as Chief Representative of the PAin US.), Ex. EE
(Letter fromBernard Cardinal Lawto M. Abdel Rahman dated Decenber
4, 2001), Ex. FF (News Rel ease for Septenber 11, 2001, M ddl e East
Forumidentifying M. Abdel Rahman as Chi ef Representative of the PLO
and the PA).

42 Some of Plaintiffs’ individual exhibits (or tabs of exhibits)
consist of multiple docunents, each with its own pagi nation. See,
€.0., Exhibits to Plaintiffs’ Menorandumin Support of Their Motion
for Judgnment by Default Pursuant to Fed.R Civ.P. 55(b)(2) against
Def endants the Pal estinian Authority and the Pal estine Liberation
Organi zation (“Exhibits to Mem Third Mtion”), Ex. E (Report of the
Attorney General to Congress of the United States on the
Adm ni stration of Foreign Agents Registration Act of 1938, as anended,
for the six months endi ng June 26, 1999, Cctober 31, 1999, Septenber
30, 2001, and April 28, 2002). For ease of reference, the court has
nunbered sequentially the pages of such exhibits and cites to those
page nunbers rather than the page nunbers which appear on the
i ndi vi dual docunents.

4% Anot her exhibit reflects the PLO Ofice reporting an
expendi ture of $263,824.53 for the sane six nonth period. See Revised
Notice, Ex. NN (Supplenmental Statenent Pursuant to Section 2 of FARA
dated Novenber 15, 1999) at 11. This apparent discrepancy does not
affect the court’s conclusions in this matter.

41



nmont hs endi ng March 31, 2000, was reported as $215, 846. 53, see
Revi sed Notice, Ex. OO at 11, for activities which took place at
addresses in Ceveland, Chio, Olando, Florida, Boston,
Massachusetts, and Pal m Beach, see id. at 13-14. For the six
nmont h period endi ng Septenber 30, 2001, the PLO Ofice reported
expendi ng $214,502.83, see id., Ex. LL at 11, and it engaged in
activities which included speaking to high school students in
Pennsyl vani a and attending a conference in Al buquerque, New
Mexico, as well as giving interviews to nenbers of the press and
other electronic nedia, see id., Ex. LL, at 13-14.

The PA has engaged Anerican agents to represent it. In
1997, the Little Rock, Arkansas, firmof Larry C. Wallace &
Associ ates, P.A., served as an agent for the PA. See Reply
Exhibits, Ex. E, Tabs 1, 2. In Cctober of 1999, the PA entered
into a three year, $2,250,000.00 contract w th Bannernman and
Associ ates, Inc. (“Bannerman”), of Washington, D.C., for the
provi sion of public relations services. See Revised Notice, Ex.
MM 10. Reports filed pursuant to FARA for the period from
April 28, 2000, to April 28, 2002, reflect paynent to Bannerman
of $1.5 million and identification of eleven nmenbers of the firm
as registered agents of the PA. See Reply Exhibits, Ex. E, Tabs
7-11. Bannerman’s activities on behalf of the PA included
| obbyi ng Congress, see id.; Exhibits to Mem Third Mdtion, Ex. F
(January 20, 2000, Washington Post Online article), Ex. G
(Forward article), providing advocacy training, see Exhibits to
Mem Third Mdtion, Ex. Gat 3, public relations, see id.,
“arrang[ing] international visits of representatives of the
Pal estinian Authority,” Reply Exhibits, Ex. E, Tabs 6, 7, and
maki ng “T.V. and radi o appearances on behalf of the [Pal estinian
Aut hority],” id., Tabs 8, 9.

The PA al so engaged the New York law firmof Stroock &
Stroock & Lavan (“Stroock”) to performlegal, consulting and
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other services in the United States. According to FARA reports,
Stroock was retained by the PA at |east as early as 1999, see
Reply Exhibits, Ex. E, Tab 2 at 5; Exhibits to Mem Third Moti on,
Ex. E at 2. Stroock provided the PAwith “legal services ..
regardi ng various financial, comercial, and devel opnent
projects,” Reply Exhibits, Ex. E, Tab 1 at 5, see also id., Tabs
2-3, “representation in various infrastructure projects and

pension matters,” id., Tabs 4-9, and litigation, see Exhibits to
Mem Third Motion, Ex. Hat 1, Ex. | at 4. Between Novenber 1,
1996, and April 30, 2001, the PA paid Stroock nore than $2.8
mllion and at | east six Stroock enpl oyees served as registered
agents for the PA. See Reply Exhibits, Ex. E, Tabs 1-09.

In 1993, the PA and the PLO entered into separate but
substantively identical agreements with Internationa
Technol ogies Integration, Inc. (“ITI”), which granted ITI the
right to devel op a donestic and international comunications
network in the West Bank, Jerico, and the Gaza Strip. See
Exhibits to Mem Third Mtion, Ex. H (Int’'l Tech. Integration,
Inc. v. The Pal estine Liberation Org., 66 F.Supp.2d 3 (D.D.C.
1999)). The contract was apparently to be perfornmed over a

twenty-five year period and had a total value of approximtely
$187,500,000.00. See id. at 5 (noting that the arbitrator

awar ded $18, 750, 000.00 to I TI as conpensation for work perfornmed
during alnost one tenth of the life of the agreenent).
Significant for purposes of mninumcontacts is the fact that the
PA and PLO agreed that any dispute arising under the agreenents
woul d be submitted to binding arbitration in Washington, D.C.
under the aegis of the American Arbitration Association and al so
agreed that the agreenents would be interpreted and enforced in
accordance with the laws of Virginia. See id. at 2.

______There is evidence fromwhich a reasonabl e inference can be
drawn that in July of 2002 the PA had mllions of dollars on
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deposit in the New York branches of G tibank and Arab Bank banks
and a brokerage account at Sal onon Smth Barney. See Exhibits to
Mem Third Motion, Ex. | (Tenporary Restraining Order entered in
Int’]l Tech. Integration, Inc. v. The Pal estine Liberation Og. &
The Pal estinian Nat. Auth., Cvil Action No. 98-00756 (CKK)
(D.D.C. July 2, 1999)(enjoining the novenent of $18, 750, 000. 00
for one business day)). There is also evidence that the

financi al department of the PA, the Pal estine Monetary Authority
(“PMA"), operates a web site which is based in the United States.
See Reply Exhibits, Ex. JJ (Pal estine Mnetary Authority
Website). “[T]he conputer files that collectively constitute the
web site of the Palestine Monetary Authority are installed in a
conputer physically located in Houston, Texas. Wenever the

Pal esti ne Monetary Authority updates, renoves, or otherw se
changes its web site, it is in actuality manipulating files on
[the] computer in Texas.” 1d., Ex. HH (Affidavit of M chael
Bilow T 16. Simlarly, when persons view the web site of the
PMA they are accessing files installed in this conputer in Texas.
See id. T 17.

The PA and PLO have engaged in extensive public rel ations,
educati onal, and propaganda activities throughout the United
States. Hasan Abdel Rahman, the Chief Representative of the PA
and PLO, speaks at high schools, colleges, universities, and
clubs in the United States and appears frequently on television
news prograns. See Exhibits to Mem Third Mtion, Ex. B
(Bi ography of M. Abdel Rahman), Exs. C, D; Reply Exhibits, Exs.
S T, U V, W X BB (Listing of 24 interviews in which M. Abde
Rahman is identified as PA representative or spokesman and 10
addi tional broadcasts wth simlar references), CC (Remarks of
M. Abdel Rahman at the National Press C ub, Washington, D.C
May 9, 2002), DD (Wb Site for Project on Justice in Tines of
Transition identifying M. Abdel Rahman as a speaker and al so as
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the Chief Representative of the PAin US.), FF (News Rel ease for
Septenber 11, 2001, M ddle East Forumidentifying M. Abdel
Rahman as a participant and al so as Chief Representative of the
PLO and the PA); Revised Notice, Ex. LL at 13-14, Ex. NN at 13-
14, Ex. OO at 13-14, Ex. RR (Transcript of My 18, 1999, Tal k of
the Nation, National Public Radio).

M . Abdel Rahman’s deputy, Khalil Foutah, makes simlar
publ i c appearances on behalf of the PA and PLO. See Reply
Exhibits, Ex. Il (Transcript of March 24, 1997, NewsHour, PBS); *
see al so Revised Notice, Ex. PP.% The PLO s Permanent Cbserver
to the United Nations (“U N. "), Nasser A Kidwa, conducts
frequent public interviews outside of the U N See Reply
Exhi bits, Ex. AA (Listing 37 television interviews). The Deputy
Per manent Cbserver, Marwan Jilani, engages in simlar activity as
reflected in his declaration, see Exhibits to Mem Third Moti on,
Ex. L (Declaration of Marwan Jilani) Y 2 (“As Deputy Permanent
Cbserver | ... speak on occasion outside the U N on U N.
subjects in ny official capacity ...."); see also Reply Exhibits,
Ex. GG (reflecting a April 11, 2002, interview of M. Jalani on
KYWTV), and by his March 23, 2000, appearance in Brookline,
Massachusetts, in a programon the peace process, see Exhibits to
Mem Third Mdtion, Ex. L Y 3.

2. Defendants’ Argunments Re M ni mum Contacts
The Pal estinian Defendants claimthat “[t]he |evel of the

4 During an appearance on the PBS Onli ne NewsHour program M.

Khal il Foutah stated: “And | want to state here the opposition [sic]
of the Palestinian National Authority under President Arafat, that we
are still conmitted to the peace process.” Reply Exhibits, Ex. 11

(Transcript of March 24, 1997, Online NewsHour, PBS) at 3-4.

“® In a March 10, 1998, Short-Form Regi stration Statenment Pursuant
to FARA, Khalil Foutah described the duties he perfornmed for the PLO
as: “Answer questions of students, the nedia, |ecture at universities,
address Church groups on the question of Peace in the Mddle East.”
Revi sed Notice, Ex. PP.
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non-UN activity of the Permanent CObserver M ssion has not been
establi shed by a preponderance of the evidence,” Menorandumin
Support of Pal estinian Defendants’ (bjection to Plaintiffs’
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
(“PA & PLOMem Re Third Mtion”) at 5, and suggest that the
Plaintiffs “assunme throughout that the | evel of Pal estinian
activities in the United States at issue in this case is the same
as and is essentially a continuation of the activities that were
considered in Klinghoffer [v. S N.C. Achille Lauro Ed, 795

F. Supp. 112 (S.D.N. Y. 1992)],” id. Such assunption is m staken,
according to the Pal estinian Defendants, because of “the drastic

restrictions the Anti-Terrorismstatute placed on PLO activities
inthe United States in 1988 ....”7 1d.

The court finds this argument to be in the nature of a straw
man and, in any case, unpersuasive. First, it does not appear
t hat Judge Lagueux in Ungar | relied upon a “presunption of
continuity,” PA & PLOMem Re Third Mdtion at 6 (quoting
Kli nghoffer v. S.N.C. Achille Lauro Ed, 795 F. Supp. at 115), as a
basis for the assertion of personal jurisdiction over the PLO

see Ungar |, 153 F. Supp.2d at 88-91. Second, the restrictions

t he Pal estinian Defendants cite were suspended in 1994, see Reply
Exhibits, Ex. Y (Presidential Determ nation No. 94-13 of January
14, 1994), and the suspension has been continually renewed by the
President since that tine,* see Plaintiffs’ Reply Menorandum in

“¢ The restrictions contained in the Antiterrorism Act of 1988
have been waived by the President from 1994 to the present. See
Presidential Determination No. 94-30, 59 Fed. Reg. 35607 (July 13,
1994); Presidential Determi nation No. 95-12, 60 Fed. Reg. 2673 (Jan.
11, 1995); Presidential Determ nation No. 95-31, 60 Fed. Reg. 35827
(July 11, 1995); Presidential Determ nation No. 95-36, 60 Fed. Reg.
44725 (Aug. 28, 1995); Presidential Deternination No. 95-50, 60 Fed.
Reg. 53093 (Cct. 11, 1995); Presidential Determnation No. 96-5, 60
Fed. Reg. 57821 (Nov. 22, 1995); Presidential Determ nation No. 96-8,
61 Fed. Reg. 2889 (Jan. 29, 1996); Presidential Determnation No. 96-
20, 61 Fed. Reg. 26019 (May 23, 1996); Presidential Determination No.
96- 32, 61 Fed. Reg. 32629 (June 25, 1996); Presidential Deternination
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Further Support of Their Mtion for Judgnent by Default Pursuant
to Fed. R G v.P. 55(b)(2) against Defendants the Pal estinian
Aut hority and the Pal estine Liberation Organization (“Plaintiffs’
Reply Mem ”) at 11-12. Thus, the restrictions have not been an
obstacle to PLO activities in the United States for al nost ten
years. The court also notes that the suspension of these
restrictions was not disclosed by the Pal estinian Defendants in
their argunent. See PA and PLO Mem Re Third Mtion at 5-6.
Third, the court has detail ed nunerous exhibits which reflect
extensive non-U N activity by the Palestinian Defendants. See
Section VI.C. 1. supra at 38-45.

The Pal estinian Defendants assert that “[t]he activities of
Hasan Abdel Rahman and the PLO M ssion in Washi ngton, D.C,
are within the anbit of the well-recogni zed governnent contacts
exception, as are any |obbying or other governnent rel ated
activities of the Bannerman firmand of the one law firm
reporting essentially unspecified activities on defendants!'
behalf ....” Palestinian Defendants!’! Menorandumin Further
Qpposition to Plaintiffsl'l Motions for Default Judgnent and in
Qpposition to an Award of Attorneys Fees (“PA & PLO Reply Mem Re
Third Motion”) at 2. Apart froma citation two paragraphs prior
in their menorandumto Klinghoffer v. S N.C. Achille Lauro Ed,

No. 96-41, 61 Fed. Reg. 43137 (Aug. 21, 1996); Presidential

Determ nation No. 97-17, 62 Fed. Reg. 9903 (Mar. 4, 1997);
Presidential Determination No. 98-8, 62 Fed. Reg. 66255 (Dec. 18,
1997); Presidential Determ nation No. 98-29, 63 Fed. Reg. 32711 (June
16, 1998); Presidential Determ nation No. 99-5, 63 Fed. Reg. 68145
(Dec. 9, 1998); Presidential Determination No. 99-25, 64 Fed. Reg.
29537 (June 2, 1999); Presidential Determination No. 00-2, 64 Fed.
Reg. 58755 (Nov. 1, 1999); Presidential Determ nation No. 2000-19, 65
Fed. Reg. 24852 (Apr. 27, 2000); Presidential Determ nation No. 01-13,
66 Fed. Reg. 20585 (Apr. 24, 2001); Presidential Determ nation No.
2002-14, 67 Fed. Reg. 20427 (Apr. 25, 2002); Presidenti al

Determ nation No. 03-03, 67 Fed. Reg. 65471 (CQct. 25, 2002);
Presidential Determination No. 2003-20, 68 Fed. Reg. 20327 (Apr. 25,
2003); Presidential Determnation No. 2004-04, 68 Fed. Reg. 60841
(Cct. 14, 2003).
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937 F.2d 44, 51 (2" Cir. 1991), the Palestinian Defendants cite
no authority for this claim

In Klinghoffer, the Court of Appeals for the Second Circuit,
in finding that jurisdiction over the PLO could not be based on

the PLO s participation in U N related activities, observed that
“[1]n an anal ogous context, courts have held that jurisdiction in
the District of Colunbia may not be grounded on a non-resident’s
‘getting information fromor giving information to the
government, or getting the governnment’s perm ssion to do
sonething.”” 1d. at 51 (quoting Investnent Co. Inst. v. United
States, 550 F.Supp. 1213, 1216-17 (D.D.C. 1982)). However, the
Second Circuit acknow edged that the “‘governnent contacts’ rule

is based in part on the constitutional right ‘to petition the
Government for redress of grievances.’” [d. (quoting Naartex
Consulting Corp. v. Watt, 722 F.2d 779, 786-87 (D.C. Cr. 1983));
see al so Zeneca Ltd. v. Mylan Pharm, Inc., 173 F.3d 829, 831
(Fed. Cir. 1999)(“[T] his [governnment contacts] exception is

grounded in concerns regarding the First Arendnent right to
petition the federal governnent as well as the policy against the
creation of national supercourts in the District of Colunbia.”).
G ven this basis, the applicability of the exception to the
Washi ngton O fice of the Pal estinian Defendants seens
guest i onabl e.

It is true that the Second Circuit in Klinghoffer opined

that the governnment contacts exception “al so appears to be based
on non-constitutional policy considerations, such as the
Judiciary’s reluctance to interfere with the snmooth functioning
of other governnental entities,” Klinghoffer, 937 F.2d at 51, and

that the Federal Circuit has suggested that the exception may
al so inplicate due process, see Zeneca Ltd. v. Myl an Pharm,

Inc., 173 F.3d at 831 (“The government contacts exception may
al so have due process underpinnings.”). Wile these
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consi derations could arguably make the exception applicable to
t he Pal estinian Defendants here, this court finds that the
activities of the Washington Ofice of the PA and PLO go wel |
beyond contact with the official branches of the federal
government. See Section VI.C 1. supra at 38-45. Thus, even if
the court excludes fromits consideration contacts by the

Washi ngton O fice of the PLOw th the federal governnent, the
other activities of that office are sufficient to allow this
court to find m nimum cont acts.

The Pal estinian Defendants al so contend that Judge Lagueux
failed to consider fully the effects of the Gslo Accords on the
PA's status in the United States. See PA & PLO Mem Re Third
Motion at 6. They assert that because the PA is prohibited under
the Osl o Accords fromengaging in foreign relations this
ci rcunst ance “conpels the finding that Pal estine s Pernmanent
M ssion to the United Nations is not an agency of the PA and
generally negates the possibility of systematic and conti nuous
contacts by the PAwith the United States.” [1d. As evidence of
t he prohibition against the PA conducting foreign relations, the
Pal esti nian Defendants cite the Declaration of Ed Morgan which
Plaintiffs filed as an exhibit in support of their objection to
the Rule 12(b)(1) notion filed by the Pal estinian Defendants on
June 13, 2003. See id. at 6-7; see also Exhibits to Palestinian
Def endants’ Menorandum in Support of Objection to Plaintiffs’
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
(“PA & PLO Exhibits”), Ex. 2 (Declaration of Ed Mdrgan (“Morgan
Decl.”)) 1 9. Professor Mrgan, an expert in international |aw,
see id. 4, stated that “several provisions of both the DOP
[ Decl aration of Principles on Interim Self-Governing
Arrangenents] and the A [Israeli-Palestinian InterimAgreenent
on the West Bank and the Gaza Strip] expressly deny the PA the
capacity to conduct foreign relations,” id. {1 25.
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The short answer to this argunent is that while the PAis
prohi bited from conducting “foreign relations,” Mrgan Decl.

19 23-28, including “the appointnent of ... diplomatic and
consul ar staff, and the exercise of diplomatic functions,” id.

1 25b, there is nothing in the Gslo Accords, as Plaintiffs point
out, which prohibits the PA “from conducting other non-diplomatic
activities (such as commercial, public relations, |obbying, or
educational activities) through its representatives, officers and
agents abroad,”* Plaintiffs’ Reply Mem at 8 n.10. It is
precisely these types of activities which have caused this court
to find that both the PA and PLO have sufficient mninmmcontacts
with the United States to all ow the exercise of persona
jurisdiction. Thus, the fact that the PA cannot conduct foreign
rel ati ons does not mean that it cannot have m ni num contacts wth
the United States. As Plaintiffs note, there are thousands of

i ndi vi dual s and corporations, which |like the PA are unable to
conduct foreign relations, but which have sufficient m ninmum
contacts with this country to allow the exercise of persona
jurisdiction over them See Plaintiffs’ Reply Mem at 1.

The Pal estinian Defendants additionally argue that Judge
Lagueux m sinterpreted an exhibit submtted by Plaintiffs and
incorrectly concluded that “the PA ... identifies the [Pernmanent
bserver] Mssion as its official representative to the UN” PA
& PLO Mm Re Third Mdtion at 8 (quoting Ungar |, 153 F. Supp. 2d
at 90). According to the Palestinian Defendants, “[t]he |ist
does not purport to show a PA agency in the United States. It is
a list of Enbassies, etc. of Palestine. The posting of the |ist
on a PNA website, if such is the fact, does not nmake the

7 M. Abdel Rahnman’s own bi ography describes himas “Chief
Representative of the PLO and the P.N.A in the United States,”
Exhibits to Mem Third Mtion, Ex. B (Bi ography of Abdel Rahman) at 1
(underlining added), and not to the United States.

50



organi zations on the list agencies of the PA.” 1d. at 8. Wile
the list may “not purport to show a PA agency in the United
States,” id., this court notes that it also includes the
Pal esti ne Liberation O ganization Ofice, headed by M. Abdel
Rahman, in Washington, D.C. The Pal estini an Defendants’ argunent
woul d appear to be equally applicable to this Ofice, but the
evi dence is overwhelmng that M. Abdel Rahman is an agent of the
PA. Guven this fact, the court attaches little weight to the
Pal esti nian Defendants’ protestations as to what the I|ist
purports to show. At the very least, the listing is additional
evi dence of the connection which exists between the PA and the
Qobserver M ssion.
3. Service of Process
a. Judge Lagueux’s Findings

In Ungar |, Judge Lagueux, appearing to using a prim facie
standard, see 153 F. Supp.2d at 88, determ ned that the PA and the
PLO qual i fi ed as uni ncorporated associ ations for purposes of
service of process, see id. at 89, and that each had been
properly served with process pursuant to Fed. R Civ. P. 4(h)(1)
t hrough delivery of the sunmmons and Conplaint to a managi ng or
general agent, see id. at 91. Specifically, Judge Lagueux found
that Marwan Jilani, the PLO s Deputy Permanent Cbserver to the
United Nations, and Hasan Abdel Rahman, the Chief Representative
of both entities in the United States, each qualified as a
general or managi ng agent of the PA and PLO See id. at 90-91.
Since each man had been served, M. Jilani on March 23, 2000, in
Br ookl i ne, Massachusetts, and M. Abdel Rahman on April 13, 2000,
in Washington, D.C., see id. at 89-90, Judge Lagueux concl uded
that this court has personal jurisdiction over the PA and PLO
pursuant to the nationw de service of process provisions of 18
US C 8§ 2334(a) and Fed. R Cv. P. 4(k)(1)(D), see id. at 91.
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b. Law of the Case

As an initial matter, Judge Lagueux’s determ nation that the
PA and PLO qualify as unincorporated associations for purposes of
service of process pursuant to Fed. R GCv. P. 4(h)(1) may
constitute the law of the case. Research regarding this doctrine
has not provided a definitive answer to this question. See
Arizona v. California, 460 U S. 605, 618, 103 S.Ct. 1382, 1391,
75 L.Ed.2d 318 (1983)(“[L]aw of the case is an anorphous concept.
As nost commonly defined, the doctrine posits that when a court

deci des upon a rule of |aw, that decision should continue to
govern the same issues in subsequent stages in the sanme case.);
Ellis v. United States, 313 F.3d 636, 646 (1% Cr. 2002)(“[A]
court ordinarily ought to respect and followits own rulings,

made earlier in the same case.”)(citing Arizona v. California);
Fed. Ins. Co. v. Scarsella Bros., Inc., 931 F.2d 599, 601 n.4
(9" Gir. 1991) (holding that, while sone opinions have gone so

far as to suggest that |aw of the case doctrine does not apply to
pretrial rulings, “[b]ecause the ... doctrine is anorphous, it is
not easily susceptible to such broad generalizations.”)(citation
omtted); Boundy v. Dolenz, No. CIV.A 3:96CV0301-G 2002 W
1160075, at *1 (N.D. Tex. May 30, 2002)(“Under the |aw of the
case doctrine, ‘when a court decides upon a rule of |aw, that

deci sion should continue to govern the sanme issues in subsequent
stages of the sane case.’”)(quoting Martin's Herend Inports, Inc.
v. Dianond & Gem Trading United States of Anerica Co., 195 F. 3d
765, 771 (5" Cir. 1999) (apparently quoting Arizona v.
California)). @Qut of an abundance of caution, this Mgistrate

Judge will make his own determ nation regarding the status of the
PA and PLO
c. Magistrate Judge’s Findings
1) PA and PLO are Uni ncorporated Associ ations
This Magi strate Judge, applying a preponderance of the
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evi dence standard, finds that the PA and the PLO are

uni ncor por at ed associ ati ons for purposes of service of process.
The PA is not presently recognized as a foreign state by the
United States, and, therefore, it is nobst appropriately
categori zed as an uni ncorporated associ ation,* and the court so
finds. See Mdtta v. Sanuel Wiser, Inc., 768 F.2d 481, 485 (1°
Cir. 1985)(“An unincorporated association is defined as a body of

persons acting together and using certain nethods for prosecuting
a special purpose or common enterprise.”)(citing Black’s Law

Dictionary). The PLO as Judge Lagueux noted, has previously

been determ ned to qualify as an uni ncorporated association. See
Ungar 1, 153 F. Supp.2d at 89 (citing Klinghoffer v. S. N C
Achille Lauro Ed, 739 F. Supp. 854, 858 (S.D.N. Y. 1990)). For the
sane reasons expressed by Judge Lagueux and the court in

Kl i nghoffer, this Mgistrate Judge al so concludes that the PLOis

an uni ncor porated associ ati on.
2) Hasan Abdel Rahman is Agent of PA and PLO
i. Recently otained Evidence
Wth regard to the service of process upon the Pal estinian

“8 The Pal estinian Defendants argue that the PA cannot be treated
as an uni ncor porated associ ati on because of “its origins and existence
as a governing authority ....” Menorandumin Support of Palestinian
Def endants’ Cbjection to Plaintiffs' Mtion for Judgnment by Default
Pursuant to Fed. R Civ.P. 55(b)(2) (“Defendants’ Mem Re Third Modtion”)
at 7 (citing the Declaration of Ed Morgan (“Mrgan Decl.”) which
Plaintiffs filed as an exhibit in support of their objection to the
Rule 12(b)(1) notion filed by Defendants on June 13, 2003).

Def endants apparently assume that a “governing authority” cannot be an
uni ncor porated association. This court fails to see why this is
necessarily so. The court also notes that Defendants do not state
that the PAis incorporated, and there is no evidence in the record to
suggest that it is. |In any case, whether the PA is an “unincorporated
association” or a corporate entity does not affect the validity of
service here. Fed. R Gv. P. 4(h)(1) provides that service on

uni ncor por ated associ ations and on corporations is effected in

i dentical fashion. To the extent that the Pal estinian Defendants are
suggesting that the PAis a hybrid entity which cannot be served in
any manner pursuant to Rule 4, such argunment is rejected.
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Defendants, Plaintiffs have submtted additional docunentary
evi dence, which the court finds to be clear and convincing, that
Hasan Abdel Rahman is the Chief Representative of both the PA and
PLOin the United States. Further, this evidence casts
consi der abl e doubt on the Pal estinian Defendants’ assertion that
they are acting in “good faith,” Menorandum of Defendants
Pal estinian Authority and Pal estine Liberation Organization in
Support of their Cbjection to Plaintiffs’ Mtion for Default
Judgnent and O her Relief with Respect to Depositions Noticed by
Plaintiffs (“Defendants’ Mem Re Second Mdtion”) at 1, as it
directly contradicts statenents made by M. Abdel Rahman in his
decl aration and by their counsel at the hearing on August 22,
2003.
In his June 14, 2000, Declaration, M. Abdel Rahman states:
3. The Palestinian Authority has no foreign
representatives in the United States, or elsewhere, in
accordance with the I sraeli-Pal estinian|nteri mAgreenent
entered into in Wshington, D.C [, on Septenber 28,
1993, and has no presence, or representative in the PLO
M ssion in Washi ngton, D.C,
Exhibits to Mem Third Mtion, Ex. M (“Abdel Rahman Decl.”) T 3
(bold added). M. dark, the Pal estinian Defendants’ counsel,
referring to this declaration, at the August 22, 2003,
heari ng st at ed:
Now on where we are today, let ne say that there are two
affidavits, not one, before the Court, that under penalty
of perjury state that there is no PNA office in the

United States.... The PNA is not authorized to have an
office in the United States, and does not have one ....

But he has given an affidavit. It’s before this
Court. It’s the only conscious formal statenent nade
under penalties of perjury that is nade before this Court
in which he says that he does not represent the PNA and
coul d not represent the PNA. That doesn’t nean he can’'t
state the position of the PNA .... It just nmeans that
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he’s not the PNA or a representative of the PNA, and
woul dn’t be a part of the m ssion that’s authorized under
the Foreign M ssions Act of the United States of the PLO
in Washington, if he were a nenber, a representative of
the PNA. So all the statenents with Geral do Rivera and
the New York Times and [M. Abdel Rahman’s] purported
bi ography, this one page statenent, [a]s to Abbda [sic]
Rahman’ s background, that don’t nake hi ma representative
of the PNA, and do not overcone, or begin to overcone the
wei ght of a sworn statenment under penalties of perjury,
that he is not such a nenber, that he’s not such a
representative. [

Tr. of 8/22/03 hearing at 18-20 (bold added).

Yet, on January 18, 2002, M. Abdel Rahman executed, under
penalty of perjury, a nine page Suppl enental Statenent Pursuant
to Section 2 of the FARA, covering the six nonth period ending
Septenber 30, 2001, and identified hinself as the “Chief
Representative of the PLO & PNA.” Revised Notice, Ex. LL
(Suppl enental Statenent Pursuant to Section 2 of the FARA) at 9
(bol d added). Moreover, alnost four years earlier, on March 10,
1998, M. Abdel Rahman executed another filing pursuant to FARA

4 In their nmenorandum counsel for the Pal estinian Def endants
simlarly belittle the evidence which had been submitted by Plaintiffs
prior to the August 22, 2003, hearing to support Plaintiffs’ claim
that M. Abdel Rahnman is the Chief Representative of the Pal estinian
Authority in the United States. See PA & PLO Mem Re. Third Mtion at
4-5. Counsel describe a New York Tines article which states that M.
Abdel Rahman has been the Washi ngton representative of “the Pal estine
Nati onal Authority since 1994,” see id. at 4 (citing Exhibits to Mem
Third Mtion, Ex. C) as “double hearsay and inadmissible,” id., and
having “little or no probative value,” id. A transcript “of an online
live chat,” id. (citing Exhibits to Mem Third Mtion, Ex. D) is
described in like manner, see id. Counsel characterize the one page
bi ography of M. Abdel Rahman (Exhibits to Mem Third Mtion, Ex. B),
which lists himas Chief Representative of the PNAin the United
States, as a “weak refutation at best of the denial in his declaration
made under penalty of perjury on June 14, 2000.” 1d. Gven what the
recently submtted docunentary evidence has reveal ed regarding M.
Abdel Rahman’s status and the veracity of his declaration, see Revised
Notice, Exs. KK-MM the court dism sses these argunments as unworthy of
di scussi on.
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whi ch contained the foll ow ng statenents:

The PLO Ofices in Washington, D.C[,; shall represent

the PLO and the Palestinian Authority in the United

States and wll pronote peace and developnent wth

| srael. The PLO and the Palestinian Authority will pay

for the expenses of the office and the salaries of its

enpl oyees.
Id., Ex. KK (Exhibit B to Registration Statenent Pursuant to
FARA) at 1 (bold added).

The clains of M. Abdel Rahman that “[t]he Pal estinian
Aut hority has no foreign representatives in the United States ..
and has no presence, or representative in the PLOMssion in
Washi ngton, D.C.,” Exhibits to Mm Third Mtion, Ex. M (" Abdel
Rahman Decl.”) § 3, are also contradicted by the Cctober, 1999,
Ret ai ner Agreenent between the PA and Bannernman. The Retai ner
Agreenent contains the follow ng provisions, all of which clearly
indicate that the PA has an office in Washington, D.C , and that
Banner man was representing the PA:

2) In order to assist the Palestinian Authority to
advance nore effectively the interests of Pal estinians in
Washington and to inprove the US. - Palestinian
rel ati onship, [Bannerman] w |l augnment the Pal estinian
Authority and its Washington Ofice efforts by:

4) [Bannerman] will be available at all tinmes to advise
and assist the Palestinian Authority and its Washi ngton
Ofice. Regul ar contacts will be established between
personnel of [Bannerman] and t he Washi ngton O fice of the
Pal estinian Authority.

8) [Bannerman] and the counterpart teamw || agree on a
nodel of conmmuni cation to ensure a consi stent and dynam c
relation which will involve close contacts with the

Palestinian Ofice in Wshington,, DC and wth the
Pal estinian Authority in the Wst Bank and Gaza
respectively.

12) In connection with the above outlined representation,
it is understood that [Bannerman] will be required under
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United States law to register its representation of the

Pal estinian Authority with the United States Governnent,

and that [Bannerman] will conply with all requirenments of

United States law in this connection.
Revi sed Notice, Ex. MM at 1-3 (bold added).

ii. Oher Evidence
Plaintiffs have also submtted evidence that M. Abdel

Rahman has repeatedly and expressly presented hinself as the
representative of the PA. On March 25, 1999, M. Abdel Rahman
testified before the Foreign Qperations Subcommttee of the
Senate Appropriations Commttee.*® A copy of M. Abdel Rahman’s
“Prepared Statenent” bears a headline, identifying himas the
“Chi ef Representative of the PLO and the PNA to the United
States,” Reply Exhibits, Ex. Qat 1, and his remarks reflect that
he is speaking for the PA, see id. at 1-2. The transcript of the
hearing also identifies M. Abdel Rahman in |ike manner, see id.,
Ex. R at 2, and evidences that he delivered approxi mately half of
the statenent before being interrupted by Senator Arlen Specter,
who stated that M. Abdel Rahman’s statenment woul d be nade part
of the record, see id. at 27. 1In the testinony which he did
deliver, M. Abdel Rahman tw ce invoked the nane of the
“Pal estinian Authority,” id. at 26-27, and it is clear fromthe
context that in each instance he was speaking on behal f of the

% The subconmittee was considering the President’s request for
$400 mllion in assistance to the Palestinians to neet commitnents
made at the We Plantation. See Reply Exhibits, Ex. R (Transcript of
March 25, 1999, Senate Appropriations Subcommittee on Foreign
Operations Hearing) at 1. The specific subject of the hearing was
whet her the PA had net its obligations under the Gsl o Accords and
ot her agreenents for “devel oping and sharing a plan to collect illega
weapons, reducing the size of security forces and cooperating wth
Israeli and U. S. authorities on cases involving terrorism especially
when Anericans are the victins.” 1d. |In testinony given before the
subconmittee, Deputy Assistant Attorney CGeneral Mark Richard
identified Yaron Ungar as one of the U S. citizens killed in a
terrorist attack in Israel. See id. at 8.
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PA, see id.

During a Novenber 6, 1998, CNN Morning News interview, M.
Abdel Rahman expressed the PA's condemmation of a car bonbing in
a crowded Jerusalem market. See id., Ex. Vat 1. On Cctober 7,
2001, he appeared on an ABC News Special and stated: “So this is
our official position. This is the position of the Pal estinian
[AJuthority and the PLO, and that’s where we stand.” Reply
Exhibits, Ex. S at 25. On Novenber 10, 2001, during a CNBC
television interview, M. Abdel Rahman stated that: “l1’m speaking
on behalf of the Palestinian Authority and the PLO” Id., Ex. T
at 2. In another CNN tel evision interview conducted on Decenber
2, 2001, M. Abdel Rahman stated: “Let nme reiterate the position
of the Pal estinian Authority. W condem those acts.” I1d., EX.
Uat 1. Plaintiffs have also submtted an exhibit indicating
that M. Abdel Rahman appeared on the television program The
O Reilly Factor on Decenber 4, 2001, and that the pronotiona
“teased segnent” for the program states “Hasan Abdel Rahman, PLO

representative to U S., says no one should kill babies or
civilians. Rahman says the Pal estinian authority condemm, and
oppose the killing of civilians.” 1d., Ex. W

Based on all of the foregoing exhibits, the court finds the
evi dence overwhel m ng that M. Abdel Rahman is an agent of both
the PLO and the PA and that as their Chief Representative in the
United States he exercises independent judgnment in the
performance of his duties such that it is fair, reasonable, and
just to inply his authority to accept service on behalf of both
the PLO and PA. Plaintiffs served M. Abdel Rahman with process
on April 13, 2000, in Washington, D.C. See Exhibits to Mem
Third Motion, Ex. K (Affidavit of Freeman R Wodbury).

3) Marwan Jil ani

The Pal estinian Defendants tout M. Jilani’s declaration (as

they did M. Abdel Rahman’s) as “conpetent and persuasive
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evi dence,” PA & PLO Mem Re Third Motion at 3, that he is not an
agent of either the PLOor the PA see id.; see also Exhibits to
Mem Third Motion, Ex. L (Declaration of Marwan Jilani). In

light of the apparent falsity of M. Abdel Rahman’ s decl arati on,

the court views these sim/lar pronouncenents regarding M.
Jilani’s declaration with skepticism However, the court
concludes that it is unnecessary to determ ne using a
preponderance of the evidence standard whether M. Marwan Jil ani
is an agent of the PA and PLO as the evidence is overwhel m ng
that M. Abdel Rahman is agent of both defendants. It is only
necessary that the court find that the Pal estinian Defendants
have been served, not that they have been served tw ce.
4. Concl usion Re Personal Jurisdiction

Accordingly, the court finds by a preponderance of the
evi dence that it has personal jurisdiction over the PLO and the
PA by virtue of the nationw de service of process provision of 18
US C 8§ 2334(a) and Rule 4(k)(1)(D. <. Ungar |, 153 F. Supp.2d
at 88-91 (nmaking such finding under prima facie standard).

Plaintiffs have denonstrated that the PA and PLO have m ni mum
contacts with the United States as a whole and that each
Def endant has been served with a copy of the sumons and
Conmpl aint by delivery to a nmanagi ng or general agent of each
Defendant. Cf. id. at 91. The court may, therefore, exercise
personal jurisdiction over the PLO and PA wi thout violating the
Due Process Clause of the Fifth Anendnent. Cf. id.
VII. The Motions for Default Judgnent

A. First Mtion

Plaintiffs’ First Mtion for Default Judgnment (Docunent
#106) is directed against the PA and is brought pursuant to Fed.
R Gv. P. 37(b)(2). Default judgnent is sought as a sanction
for the PA's failure to respond to Plaintiffs’ interrogatories, a
request for production of docunents, and a request for
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adm ssions. See Plaintiffs Mem First Mtion at 1.

B. Second Mdtion

1. Applicability

The Second Mdtion for Default Judgnent (Docunent #125) is
di rected agai nst both the PLO and the PA. The Pal esti ni an
Def endants take issue with this direction and argue that
“plaintiffs’ discovery demands are directed solely to the PA and
not the PLO” Menorandum of Defendants Pal estinian Authority and
Pal esti ni ne Liberation Organization in Support of Their Cbjection
to Plaintiffs’ Mtion for Default Judgnment and Oher Relief with
Respect to Depositions Noticed by Plaintiffs (“PA & PLO Mm Re
Second Motion”) at 2. Plaintiffs admt that their requests for
docunents and adm ssions were addressed only to the PA. See
Letter from Strachman to Martin, MJ., of 3/23/04 at 1. However,
they note that of the seven persons Plaintiffs sought to depose,
two, Yasser Arafat and Razi Jabali, “are PLO officials, in
addition to their official positions in the PA” Id.

Plaintiffs also observe that the Motion for Protective O der
(Docunent #115) in response to the deposition notices was filed
by both the PLO and PA. See id. at 2.

On this question, the court is not persuaded by Plaintiffs’
argunents. It is true that the Mdtion for Protective O der
(Docunent #115) was brought by both the PLO and the PA. However,
this fact does not outweigh the nore significant factor that the
Notices of Deposition only identified the deponents, including
Yasser Arafat and Razi Jabali, in connection with the PA. See
Notices of Deposition (Docunents #49, 50, 103). It is also true
that this Magistrate Judge on occasion referred to Defendants
conplying with their discovery obligations. See, e.qg., Tr. of
7/ 14/ 03 at 31. However, in so speaking, the court assumed from
the fact that Plaintiffs were seeking default judgnent agai nst
both the PA and PLO that discovery requests had been directed to

60



bot h Def endants. This assunption was erroneous. O even greater
significance, the Order of 1/14/03 (Docunent #99), granting the
Motion to Conpel, states:

Plaintiffs my issue deposition notices to The

Pal estinian Authority of ficers and enpl oyees upon 60 days

notice. The deposition notices may i ssue for depositions

to occur in the Dstrict of Rhode Island. The

Pal estinian Authority may file objections to the

depositions indicating wwth specificity their objection,

such as | ocation, etc.
Order of 1/14/03 (Document #99). There is nothing on the face of
the Order which indicates that the PLO was ordered to do
anything. For these reasons, the court declines to find that the
PLO violated the Order of 1/14/03. The court also declines to
find that the PLOfailed to conply with its discovery obligations
given that no discovery requests were specifically directed to
the PLO. Accordingly, as to the PLO the court finds that the
Second Motion for Default Judgnent should be denied, and | so
recommend.

2. Basis for Second Mdtion

Plaintiffs’ Second Mtion for Default Judgnent (Docunent
#125) is brought pursuant to Fed. R Civ. P. 37(b)(2), and it
seeks default judgnment against the PA and the PLO as a sanction
The basis for the Second Motion is the PA's and PLO s failure to
produce any of the seven PA enpl oyees who had been noticed for
deposition by Plaintiffs.

C. Law Applicable to First and Second Mdti ons

Plaintiffs’ First and Second Mdtions seek default judgnent
as a sanction because of the PA s® failure to conply with
di scovery. Fed. R Cv. P. 37(b)(2)(C specifically recognizes

% The court has already determned that to the extent the Second
Moti on seeks default judgnent against the PLOit should be denied.
See Section VII.B.1. supra.
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that the entry of judgnent by default is anong the sanctions
available to the court. Uilization of this sanction for failure
to conply with a discovery order is within the sound discretion
of the district court. See Nat’'l Hockey League v. Metro. Hockey
Cub, Inc., 427 U S. 639, 643, 96 S.Ct. 2778, 2781, 49 L.Ed.2d
747 (1976). However, “a default judgnment is ... a drastic

sanction that should be enployed only in an extrene situation.”
Luis C. Forteza e Hijos, Inc. v. MIls, 534 F.2d 415, 419 (1%
Cr. 1976); cf. United States v. Certain Real Prop. Located at
Route 1, Bryant, Alabama, 126 F.3d 1314, 1317 (11" Cir.

1997) (“The decision to ... enter default judgnment ‘ought to be a

| ast resort--ordered only if nonconpliance with di scovery orders
is due to willful or bad faith disregard for those orders.’”)
(quoting Cox v. Am Cast Iron Pipe Co., 784 F.2d 1546, 1556 (11'"
Cir. 1986)).

The United States Court of Appeals for the Fifth Crcuit has
held that before a district court awards default judgnent as a

di scovery sanction two criteria nust be net: “the penalized
party’s discovery violation nust be willful ... [and] the drastic
nmeasure is only to be enployed where a | esser sanction woul d not
substantially achieve the desired deterrent effect.” United
States v. $49,000 Currency, 330 F.3d 371, 376 (5'" Cir. 2003)
(citations omtted). The Court of Appeals for the Seventh
Circuit simlarly requires “that when a court enters default

judgnent as a discovery sanction, the court nust find that the
party agai nst whom sanctions are inposed displayed w | ful ness,
bad faith or fault.” Aura Lanp & Lighting, Inc. v. Int’l Tradi ng
Corp., 325 F.3d 903, 909 (7'" Cir. 2003); see also Downs V.

West phal , 78 F.3d 1252, 1257 (7'" Gr. 1996) (findi ng abuse of

di scretion where a default judgnent is entered w thout a show ng

of willfulness, bad faith or fault on the part of the defaulted
party).
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The United States Court of Appeals for the Third Crcuit has
identified the following factors which a district court should
consi der in deciding whether to inpose default judgnent:

(1) the extent of the party’s personal responsibility;

(2) the prejudice to the adversary caused by the failure

to nmeet scheduling orders and respond to di scovery; (3)

a history of dilatoriness; (4) whether the conduct of

the party o[r] the attorney was willful or in bad faith;

(5) the effectiveness of sanctions other than di sm ssal,

whi ch entails an anal ysis of alternative sanctions; and

(6) the neritoriousness of the claimor defense.

Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 919 (3¢ Cir
1992)(citing Poulis v. State FarmFire & Cas. Co., 747 F.2d 863,
868 (3¢ Cir. 1984)).

D. Application of Law to First and Second Mdti ons

The court finds the six factors enunerated by the Third
Circuit in Poulis v. State FarmFire & Casualty Co. to be hel pfu

and di scusses themhere. 1In terns of the personal responsibility
of the PA for the failure to conply with the discovery ordered by
the court, there is no reason to believe that the failure was
attributable to counsel rather than the PAitself. |ndeed, M.
Clark stated at the April 1, 2003, hearing on the notion to enter
default: “My instructions have been do not answer, do not take
any steps that would replace [sic] us here ....” Transcript of
April 1, 2003, hearing (“Tr. of 4/1/03") at 6. At the sane
hearing, M. Cark also stated that in Decenber of 2002 he had
met with President Yasser Arafat “and the | eadership,” id. at 8.
It is reasonable to assune that this lawsuit was anong the
matters di scussed and that the potential consequences of failing
to respond to Plaintiffs discovery requests were al so di scussed.
Thus, | find that the PA, and not its counsel, is responsible for
the decision not to respond to Plaintiffs’ discovery requests.

As for the prejudice to Plaintiffs, it is clear that the
PA's refusal to provide any discovery greatly prejudices
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Plaintiffs’ ability to prove their clains. Plaintiffs, in
essence, allege that the PA provided Hamas with safe haven, a
base of operations, and material and financial support, which

al | oned Hamas nenbers to conmt acts of terrorism including the
attack on Yaron Ungar and his wife. See Arended Conplaint  35.
By refusing to answer any interrogatories, admt any facts,
produce any docunents, or produce any officers or enployees for
depositions, the PA effectively frustrates the Plaintiffs’
ability to prove their clains. This is not a case where default
judgnent is sought as a sanction for one or two di scovery
failings, such as the failure to produce for deposition a key

Wi tness or to produce certain docunents. In such a case, the
court could assess the degree of prejudice which the party denied
t he requested di scovery has suffered. It is entirely possible
that the court could find that while the party has been

prej udi ced, the party has not been totally bl ocked from
proceeding with its case and that the entry of default judgnent
is too extreme a sanction. Here, in contrast, | find that the
bl anket refusal of the PA to provide any discovery is extrenely
prejudicial. Gven the nature of Plaintiffs’ clainms, information
within the control of the PA (and which Plaintiffs have sought
via discovery) is critical to the proof of those cl aimns.

The PA has denonstrated a history of dilatoriness throughout
this litigation. Its initial response in February of 2002 to
Plaintiffs discovery requests was to jointly request with the
PLO a stay rather than provide specific objections. Wen the
stay of discovery term nated on Novenber 4, 2002, the PA nmade no
effort to respond to the outstanding discovery requests or to
file objections thereto. After the court granted the Mdtion to
Conmpel on Decenber 12, 2002, the PA remained intransigent, filing
notions for reconsideration and a protective order. Mre than
six nonths later, on May 14, 2003, the court explicitly warned
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the PA, both orally and in witing, that its continued refusal to
conply with discovery could result in the entry of default
judgnment. See Tr. of 5/14/03 at 28-29; Oder of 5/14/03
(Docunent #158) at 2. Yet, notw thstandi ng anot her extended
period (sixty days) which the court set for satisfaction of the

| ong overdue di scovery obligations, the PA did not take a single
step towards conplying with the court’s Orders of Decenber 12,
2002 (Docunent #99), or May 14, 2003 (Document #158).

The PA (and also the PLO has requested repeated re-
schedul i ng of hearings, which this Mgistrate Judge accommodat ed
(until the court concluded the requests were excessive and
directed that if |ead counsel were not avail able | ocal counse
woul d have to act in their place). See Letter fromMartin, MJ.,
to Counsel of 8/4/03; see also Letter from Strachman to Martin,
MJ., of 7/28/03 (“We vigorously oppose M. Schilling s request
to continue the August 15, 2003, hearing. Plaintiffs are at a
loss to identify a single hearing which the PA and PLO have not
sought to postpone.”). In short, the record in this case
supports the conclusion that the PA has sought to delay these
proceedi ngs as | ong as possible.

Wth regard to willfulness or bad faith, although the PA
(and al so the PLO has consistently argued that conditions in the
M ddl e East prevent it from answering the di scovery requests,
see, e.qg., Exhibits to Pal estinian Defendants’ Menorandum i n
Support of Their Objection to Plaintiffs’ Mtion for Default
Judgnment and O her Relief with Respect to Depositions Noticed by
Plaintiffs (Document #154), Ex. A (Defendants’ Mbdtion Under Rule
8(A)(2) for a Stay Pending Appeal) 11 12-13; see also id. {1 13
(referring to “[t]he violent conditions and Israeli assaults
directed at the PNA and PLO..."”), the court rejects as
inplausible its inplicit claimthat it could not have answered a

single interrogatory, responded to a single request for
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adm ssion, or produced a single docunent sought by Plaintiffs.

Furthernore, even if the court were to accept the argunent
that the violence and destruction around M. Arafat’s
headquarters made it inpossible for the PAto find docunents or
to answer the interrogatories or request for adm ssions, the
proposition that none of the seven persons noticed for deposition
woul d ever be available to be deposed at any tinme in any place
strains credulity. See Plaintiffs’ Menorandumin Opposition to
Def endants’ Mtion for Protective Order (filed wwth Plaintiffs’
bj ection to Pal estinian Defendants’ Mtion for Protective Oder)
(Docunent #117) at 9 (noting that sone of the requested deponents
“regularly travel to Europe and Asia, and to the United States

).

| ndeed, Counsel for Plaintiffs noted at the May 14, 2003,
hearing that the other PA officials had flown to the United
St ates and had been deposed in other cases. See Tr. of 5/14/03
at 14-16. Plaintiffs’ counsel introduced as an exhibit at the
May 14, 2003, hearing a copy of the deposition of CGhassan Abdel
Azi z Abu Ramadan, the manager of the PA's O fice of Environnent
and Information in Gaza, which was conducted on March 31, 2003,
in Washington, D.C., in the case of Bernard J. Bucheit v. The

Pal estine Liberation Organi zation and The Pal estinian Authority,
No. 1:00 Cv 01455 (D.D.C.). See Plaintiffs’ 5/14/03 Hearing
Exhi bit (copy of deposition of M. Ranmadan) at 1-3 (full page

nunbering). Although M. Ranmadan is not one of the seven
officials Plaintiffs sought to depose in this natter, see Tr. of
5/ 14/ 03 at 15, the fact that he was able to | eave Gaza and cone
to the United States to be deposed casts doubt on the PA's clains
that conditions there prevent anyone fromleaving. Simlarly,
Plaintiffs presented evidence that M. Mihanad Al jouni, the PA
“Assistant Mnister of Finance,” testified on March 12, 2003, in
Jerusalem District Court in the case of Haksharat Hayi shuv Ins.
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Co., Ltd. v. The Palestinian Authority. See Plaintiffs’

Menmor andum i n Support of Their Mtion for Default Judgnent

Agai nst the PA and PLO and for O her Relief for Refusing to
Submit to Depositions (“Plaintiffs’ Mem Second Mtion”), Ex. B
(Transl ated Jerusalem District Court Docunent). The fact that

M. Aljouni was able to appear in court in Jerusalemfurther
underm nes the PA's inplicit claimthat none of the seven
officials are avail able to deposed anywhere at any tinme. For
t hese reasons, | find the PA's failure to answer Plaintiffs’
di scovery requests to have been wllful.

As for the effectiveness of other sanctions, the court does
not see how any alternative sanction would be effective. The PA
(and al so the PLO has made the decision not to engage in this
litigation. Wile the court could, perhaps, inpose nonetary
sanctions on the PA, such sanctions would be of little or no
value to Plaintiffs because there is no reason to believe that
such sanctions will produce the desired result of conpliance with
the di scovery orders. Additionally, collection of such nonetary
sanctions could be problematic. Accordingly, the court concl udes
t hat ot her sanctions would not be effective in dealing with the
probl em posed by the PA s conduct.

The final factor, the neritoriousness of the Plaintiffs’
cl aims, poses sone difficulty. Wiile the culpability of Hamas
for the deaths of Yaron and Efrat Ungar is relatively clear, see
Ungar 1, 153 F. Supp.2d at 83 (noting trial and conviction of
Hamas nenbers for nurdering the Ungars), assessnent of the
validity of Plaintiffs® clains against the PA (and al so the PLO
on the present record is difficult. The court is cognizant of
Anbassador Al -Kidwa's statenment, al beit unsworn, that “neither
the PNA nor the PLO played any role and neither had any
responsibility for the deaths in this case. W regret these
deaths as we do the thousands before them and since in these
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tragic years of violence.” Motion for Reconsideration (Docunment
#100), Attachnment (Letter from Anbassador Al -Kidwa to Martin,
MJ., of 1/27/03) at 2. At the sane time, the court al so has
before it the remarks of Plaintiffs’ counsel at the May 14, 2003,
heari ng regarding the seven PA officials Plaintiffs were
attenpting in vain to depose:

We have a tape of M. Jabali indicating that he provides
Hanmas terrorists support. He puts them into his own
security forces. We have M. Dahl an. M. Dahl an net
with M. Deif who is the Hamas | eader right around the
time of the Ungar nmurder. And we have information that
he was given a green light to specifically conduct
terrorist activities in June of 1996. W’ve asked to
depose M. Rajoub. His nen, nen under his control, were
the ones who gave the fake PA police docunents to the
actual nmurder[er]s of the Ungars. They' re the ones who
supervised the Tzurif gang, the actual gang that was
involved in killing the Ungars. W’ ve asked to depose
Tawi q Tarrari. He gave noney. It’s been proven and
docunented that he gave noney and weapons for specific
terrorist attacks during this period of tine. M. Al-
H ndi has been accused and has docunents of his sane
activities. M. Boughati is a masterm nd of a series of
activities during this entire period of tine. M.
Arafat, he is not just a person who happens to be a
Pal estinian Authority, but he hinself has a direct hand
in various forns of terrorism and nore specifically his
signature itself was on a piece of paper indicating
approval for the killing of Anericans after the fact. He

rewarded Palestinian terrorists in the form of
conpensati on, financi al conpensati on, for killing
Aneri cans.

Tr. of 5/14/03 at 12-13.

While it is difficult to ignore the fact that the PA's
refusal to participate in discovery may have deprived Plaintiffs
of the very evidence which would denonstrate the validity of
their clains, putting that fact aside, this factor neither favors
nor disfavors the entry of default judgnment as the court is
unable to determne the nmeritoriousness of Plaintiffs’ clains.
Thus, of the six factors, five point to the granting of the First
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and Second Motions and one is neutral. Accordingly, I find that
both notions should be granted agai nst the PA, and | so
recomrend.

E. Third Modtion

The Pal estini an Defendants did not answer the Amended
Conmpl aint following the denial of their notion to dismss, and
the clerk entered default against themon April 21, 2003.
Accordi ngly, default judgnment is sought against them pursuant to
Fed. R Cv. P. 55(b)(2) because of their failure to answer or
ot herw se defend.

F. Law Applicable to Third Motion

It does not appear that the Court of Appeals for the First

Circuit has articulated any specific factors which should be
considered in determ ning whether to enter default judgnent
pursuant to Fed. R Cv. P. 55(b)(2). The First Crcuit has
enphasi zed the i nportance of the notice requirenent of the Rule.
See United States v. $23,000 in United States Currency, 356 F.3d
157, 163 (1t Cir. 2004); Key Bank of Maine v. Tablecloth Textile
Co., 74 F.3d 349, 355 (1t Gir. 1996)(describing as “grave error”
failure to provide the requisite notice). The First Crcuit has

al so observed that a “failure to file the requested nenoranda or
even explain the failure after nonths of delay, anobunted to a
failure under Fed. R Cv. P. Rule 55(a) to ‘otherw se defend
the suit,” Alaneda v. Sec’'y of Health, Educ. & Wlfare, 622 F.2d
1044, 1048 (1t Gr. 1980), which would justify the entry of
default judgnent in the case of a private litigant. Beyond these

considerations, this Magistrate Judge has identified no other
requi renents mandated by First Crcuit |aw

The Court of Appeals for the Eighth Crcuit has “noted
generally that default judgnent is appropriate if the conduct is
wllful, contunacious or intentional.” Ackra Direct Mtg. Corp.
v. Fingerhut Corp., 86 F.3d 852, 857 (8" Cir. 1996). This court
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determined in the prior section that the PA's conduct was
willful, and the court previously nmade that sane determ nation as
to both the PA and the PLOregarding their failure to answer when
it granted default.® The Third Crcuit has stated that

“[d] epending on the record before the court, consideration of one
or nore of the Poulis[ v. State FarmFire & Cas. Co., 747 F.2d
863, 868 (3 Cir. 1984)] factors may be required ... when a
party noves under Rule 55(b) for a default judgnent as a sanction

for a failure to plead or otherw se defend.” Anchorage Assocs.
V. Virgin Island Bd. of Tax Review, 922 F.2d 168, 177 (3¢ Cir.
1990) .

G Application of Law to Third Mtion

There is no question that the Pal estinian Defendants

received notice of the Third Motion. They appeared at the August
22, 2003, hearing on that notion and submtted filings relative
thereto. The notice requirenent has been satisfied.

Applying the Poulis factors which are applicable to a
failure to defend situation results in a finding that the Third
Motion should be granted. The failure to answer the Anended

52 | n the Menorandum and Order Granting Mdtion to Enter Default
(Docurent #133) the court stated:

Al though the Pal estinian Defendants assert that “their
ability to litigate has been drastically conprom sed by the
chaotic and volatile situation that has prevailed for sone
time in the Md-East,” Menorandum of Defendants Pal estinian
Authority and Pal estin[e] Liberation Organization in Support
of Objection to Plaintiffs’ Mtion to Enter Default Pursuant
to Fed. R Gv. P. 55(a) ("“Palestinian Defendants’ Mem ") at
1-2, it is clear that their failure to file an answer to
Plaintiffs’ Amended Conplaint is the result of a deliberate
choice and not due to an inability to file an answer. The
Pal esti ni an Defendants acknow edge that “[t]he drafting and
filing of an answer is within defendants’ limted capacities
....7 1d. at 2. Indeed, it would be al nost inpossible for
them to contend otherwi se given their extensive filings as
reflected in the ... travel.

ld. at 6-7.
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Complaint is directly attributable to the Pal estinian Defendants
(and not to their counsel as evidenced by M. Cark’s statenent
regarding his instructions, see Tr. of 4/1/03 hearing at 6). The
Pal esti ni an Defendants have been given an abundance of tine
within which to answer the Amended Conplaint. Their failure to
answer is willful. Lastly, the nerits of Plaintiffs’ claim
nei ther favor nor disfavor the granting of the notion.
Accordingly, | reconmmend that the Third Mtion be granted.
VIII. Liability

Plaintiffs’ Anmended Conpl ai nt adequately pleads the el enents
of liability under 18 U.S.C. 8 2333, see Anended Conpl aint {Y 38-
51, and the Pal estinian Defendants’ default relieves Plaintiffs
of proving these elenments, see Franco v. Selective Ins. Co., 184
F.3d 4, 9 n.3 (1 Cir. 1999)(“A party who defaults is taken to
have conceded the truth of the factual allegations in the

conpl aint as establishing the grounds for liability as to which
damages will be calculated.”); Goldman, Antonetti, Ferraiuoli,
Axtmayer & Hertell, a P ship v. Mdfit Int’l, Inc., 982 F.2d 686,
693 (1%t Cir. 1993)(noting “the maximthat an entry of a default
agai nst a defendant establishes the defendant’s liability”);
Brockton Sav. Bank v. Peat, Marwick, Mtchell & Co., 771 F.2d 5,
13 (1t Cir. 1985)(“[T]here is no question that, default having
been entered, each of [plaintiff’s] allegations of fact nust be

taken as true and each of its seven clains nust be considered
established as a matter of law. ”); Eisler v. Stritzler, 535 F. 2d
148, 153 (1t Cir. 1976)(“The default judgnment on the well -

pl eaded allegations in plaintiffs’ conplaint established ..

defendant’s liability.”). Thus, the Pal estinian Defendants’
liability has been established, and the court now proceeds to
consi der damages.

| X. Damages
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18 U.S.C. 8§ 2333(a) allows the estate of a United States
national who is killed by an act of international terrorism and
his or her survivors or heirs to recover threefold the damages
they sustain and the cost of the suit, including attorney’ s fees.
See 18 U.S.C. § 2333(a).

A, “Survivors” and “Heirs”

For the same reasons stated in this Magistrate Judge’s
Report and Recommendation of July 3, 2003 (Docunent #183),% |
find that Dvir Ungar and Yishai Ungar, the sons of Yaron Ungar,
are his “heirs,” Report and Recommendation dated 7/3/03 (Docunent
#183) at 31-32, and that Judith and Meir Ungar, M chal Cohen,

Am chai Ungar, and Dafna Ungar are “survivors” of Yaron Ungar and
are within the class of plaintiffs who may bring an action under
the statute, id. at 32-37.

B. Measure of Danmmges

Simlarly, for the sane reasons stated in the Report and
Recommendation of 7/3/03, | find that 8 2333(a) should be
interpreted to allow for recovery of both pecuniary damages and
al so for non-econom c damages, including |oss of conpani onship,
soci ety, and nental angui sh experienced by the victinm s surviving
famly menbers, including his siblings. See Report and
Reconmendati on of 7/3/03 (Docunment #183) at 37-43.

C. Evidence of Damages

At the August 22, 2003, hearing M. Strachman, counsel for
Plaintiffs, stated that he had witten to counsel for the
Pal esti ni an Defendants approximately three weeks earlier and
offered to make the wi tnesses who had testified at the damages
heari ng which this Mgistrate Judge had conducted on July 12 and
15, 2002, in connection with the Motion to Enter Default Judgnent
agai nst Hamas (Docunent #38) available to be deposed or cross-

53 See n. 1.
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exam ned either in Israel or the United States. See Tr. of
8/ 22/ 03 hearing at 6-7. M. Strachman stated that he had not
received a reply to that letter, and, therefore, requested that
t he damages findings nade by the court as a result of that
hearing be applied to the Pal estinian Defendants. See id. at 7-
8. Subsequently, the court asked M. Cark about Plaintiffs’
offer to have the witnesses fromthe damages heari ng nmade
avai l abl e for deposition either in Israel or here. M.
Cl ark responded that the Pal estinian Defendants:
did not participate in the hearing on default and damages
for Hanas, and we do not intend to participate. Qur
i nstructions have been that we woul d not participate. W
informed this court on April 1%t [2003] that those were
our instructions, and itl’ls been reinfornmed a coupl e of
time[s] .... [We do not seek to exam ne any of their
wtnesses if they appear and if they don't appear,
because our instructions are that we should not
participate in the proceedings until there has been a
final decision on inmunity.
Tr. of 8/22/03 hearing at 25-26.
Based on these facts, the court finds that the Pal estinian
Def endants have wai ved a hearing on damages. See KPS & Assocs.
v. Designs by FMC, 318 F.3d 1, 21 (1t Gr. 2003)(“In limted

ci rcunst ances we have permitted district courts to dispense with

a Rule 55(b)(2) hearing, even in the face of apparently
unliquidated clains.”); Otiz-CGonzalez v. Fonovisa, 277 F.3d 59,
63-64 (1t Cr. 2002)(“Rule 55 grant[s] wi de discretion to the
district court .... Discretion as to the judgnent or the need

for a hearing on danages is vested with the district court.);
Jones v. Wnnepesaukee Realty, 990 F.2d 1, 4 (1t Gr. 1993)
(affirmng a finding of damages followi ng entry of default in

tort action, made on basis of plaintiff’s unchall enged
testinmony). Accordingly, the court will apply the findings
regardi ng damages which it nade as to each Plaintiff based on the
evi dence presented at the July, 2002, hearing on the Mtion to
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Enter Default Judgnent agai nst Hanas (Docunent #38) to the
present Mdtions for Default Judgnent. See Report and
Reconmendati on dated 7/3/03 (Docunent #183) at 43-60.

D. Trebl e Danages

18 U.S.C. 8§ 2333(a) provides that plaintiffs “shall recover
threefold the damages he or she sustains and the cost of the
suit, including attorney’s fees.” 18 U. S.C. 8§ 2333(a). After
tripling, the amounts which | reconmmended be awarded to each
plaintiff are shown bel ow

Estate of Yaron Ungar
for | ost earnings $1, 432, 158. 00
for pain and suffering of decedent $1, 500, 000. 00

Dvir Ungar (son)
for | oss of conpani onship, society,
and gui dance and nental angui sh $30, 000, 000. 00
for | oss of parental services $488, 482. 50°*

Yi shai Ungar (son)
for 1 oss of conpani onship, society,
and gui dance and nental angui sh $30, 000, 000. 00
for loss of parental services $488, 482. 50%°

Judi th Ungar (nother)
for loss of society and
conpani onshi p and nental angui sh $15, 000, 000. 00

Meir Ungar (father)
for loss of society and
conpani onshi p and nental angui sh $15, 000, 000. 00

M chal Cohen (sister)
for loss of society and
conpani onshi p and nental angui sh $ 7,500, 000. 00

Am chai Ungar (brother)

% The anmpunt designated for |oss of parental services shall be
paid to the | egal guardians of Dvir Ungar.

°® The ampunt designated for |oss of parental services shall be
paid to the | egal guardians of Yishai Ungar.
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for I oss of society and
conpani onshi p and nmental angui sh $ 7,500, 000. 00

Daf na Ungar (sister)
for I oss of society and
conpani onshi p and nmental angui sh $ 7,500, 000. 00

Tot al : $116, 409, 123. 00

E. Israeli Law d ains

The court finds that no additional damages are due for the
clainms pled under Israeli law as the injuries sustained by the
Plaintiffs are the same and have al ready been addressed by the
award recomended above.

H Interest

Plaintiffs have requested that interest be awarded on the
judgment from June 9, 1996. See Plaintiffs’” Mem Third Mtion at
10 (incorporating by reference their Danages Menorandum whi ch
requests such award at 25). However, Judge Lagueux determned in
Ungar 111 that prejudgnent interest should not be added to
damages awarded pursuant to 18 U.S.C. § 2333. See Ungar 111
2004 W 134034, at 2, 4-6. Therefore, Plaintiffs’ request for
prej udgnent interest should be denied, and | so recommend. %®

X. Attorney’s Fees

Plaintiffs have submtted an Affidavit of Counsel Fees
(Docunent #220), seeking $11,925.00 in attorney’'s fees for fifty-
three hours of work. See Affidavit of Counsel Fees (“Fees
Aff.”), Attachnment (Statenent of Fees in Connection with
Def endants’ Refusal to Provide Discovery (“Statenent of Fees”))
at 4. The affidavit states that the attorney’s fees are sought

%6 Whet her prejudgnent interest is authorized for any of the
cl ai ms brought under Israeli |aw has not been addressed by Plaintiffs.
The court declines to investigate a matter of foreign | aw unai ded by
counsel, particularly when it is not even certain that Plaintiffs
contend that prejudgnent interest is authorized for the Israel
cl ai is.
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because of the Pal estinian Defendants “refusal to conply with a
series of court orders and the rules of procedure concerning
several fornms of discovery such as depositions, interrogatories,
a request for production of docunents, and a request for

adm ssions.” Fees Aff. at 1. Wile this Magistrate Judge is

i ssuing a separate order awarding these fees to Plaintiffs as
agai nst the PA for their refusal to provide discovery, upon
consideration there seens no reason why a recommendation for the
award of such fees should also not be included in this Report and
Recomrendati on, especially in view of the fact that Plaintiff’s
counsel has advised the court that “no affidavit of costs or
attorneyl'ls fees other than the affidavit of August 18, 2003, has
been or will be filed in respect to the pending notions for
default judgnent against the PA and PLO " Letter from Strachman
to Martin, MJ., of 3/23/04 at 2.

Qoviously, Plaintiffs are not entitled to collect the sane
fees twice, but, at least as to the PA the award of attorney’s
fees is authorized both under Fed. R Cv. P. 37(b)(2) for the
PA's failure to conply with discovery ordered by the court and
al so under 18 U.S.C. 8§ 2333(a) as part of the judgnent. |[If Judge
Lagueux or an appellate court determ nes that default judgnment
shoul d not be granted agai nst the PA thereby negating the award
of attorney’'s fees pursuant to 18 U S.C. 8§ 2333(a), the separate
Order awarding attorney’s fees to Plaintiffs as a sanction
pursuant to Fed. R Civ.P. 37(b)(2) for the PA's del aying and
ultimately refusing to conply wth discovery requests and orders
may (and is intended by this Magistrate Judge to) provide a
separate and i ndependent basis for upholding the award of
attorney’ s fees agai nst the PA

The court has reviewed the hours clained and work perforned
as reflected in the Fees Aff. and finds that they are reasonabl e
and necessary. The court has al so previously determ ned that an
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hourly rate of $225 per hour is reasonable for Plaintiff’s
counsel, who has ably represented Plaintiffs throughout these
proceedi ngs. See Report and Recommendation of 7/3/03 at 62-63.
Accordingly, | recomend that Plaintiffs be awarded $11,925.00 in
attorney’s fees as agai nst the PA

Al though the court has determ ned that no sanction may be
i mposed on the PLO for alleged discovery violations, the Fees
Aff. does reflect tinme expended by Plaintiffs’ counsel opposing
notions for reconsideration and for a protective order which were
filed by both the PA and the PLO. See Statenent of Fees at 2-4.
Specifically, the court identifies the tinme clainmed on the
following dates as attributable (or sufficiently related) to such
filings or the obtaining of default so as to warrant the award of
attorney’s fees against the PLO pursuant to 18 U S.C. § 2333(a):
February 10, 11, and 17, 2003; March 12, 26, 27, 28, 30, and 31,
2003; April 1, 7, and 8 (half of the time on the latter two
dates), 2003; May 13, 14, and 21, 2003; June 10 and 13, 2003;
July 10, 14, 17, 29, and 30, 2003. See id. The hours identified
total 28.20 hours. Miltiplying those hours by the $225 hourly
rate which the court has found appropriate for Plaintiff’s
counsel vyields the anbunt of $6,345.00. Accordingly, the court
recommends that Plaintiffs be awarded attorney’s fees against the
PLO in the anmount of $6, 345. 00.
Xl . Summary

A. First Mdtion

For the reasons expressed in Section VII., | recomrend t hat
the First Mdtion for Default Judgnment be granted and that default
j udgnent be entered against the PAin the anbunt stated in
par agr aph D bel ow.

B. Second Mbdtion

For the reasons expressed in Section VII., | recomrend that
the Second Motion for Default Judgnent be granted in part and
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denied in part. Specifically, I recormmend that it be granted to
the extent that default judgnent be entered agai nst the PA but
denied as to the PLO. The amount of default judgnent to be
entered against the PAis stated in paragraph D bel ow. *’

C. Third Motion

For the reasons expressed in Section VII. G, | recomend
that the Third Mdtion for Default Judgnment be granted and that
default judgnent be entered against both the PA and the PLO in
the amounts indicated in paragraph D bel ow

D. Amount of Default Judgnent

For the reasons expressed in Section I X, | recommend that
damages be awarded to the followng Plaintiffs in the amounts
i ndi cated: Estate of Yaron Ungar ($2,932,158.00); Dvir Ungar
($30, 488, 482.50); Yishai Ungar ($30, 488, 482.50); Judith Ungar
($15, 000, 000. 00); Meir Ungar ($15,000,000.00); Mchal Cohen
($7, 500, 000. 00); Am chai Ungar ($7,500,000.00); and Dafna Ungar
($7,500,000.00). | also recommend that Plaintiffs be awarded
attorney’s fees as against the PA in the anmount of $11, 925.00 and
attorney’s fees as against the PLOin the amount of $6, 345. 00.
Because the Pal estinian Defendants are jointly and severally
liable to Plaintiffs for the danages awarded, see Anended
Compl aint Y 48, 62, 71, 82, the total anobunt of the recommended
j udgnent against the PA, including attorney’ s fees, is
$116, 421, 048. 00, and the total anobunt of the recommended judgnent
against the PLO including attorney’s fees, is $116, 415, 468. 00.
XI'l. Concl usion

For the reasons stated above, | recommend that the Mtions
for Default Judgnment be granted to the extent and as stated in
Section Xl above. Any objections to this Report and
Recomrendati on nust be specific and nust be filed with the Cerk

57 Al though the court has recomrended granting all three notions
as to the PA obviously only one default judgment can be entered.
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of Court within ten (10) days of its receipt. See Fed. R QG v.
P. 72(b); D.R 1. Local R 32. Failure to file specific
objections in a tinmely manner constitutes waiver of the right to
review by the district court and of the right to appeal the
district court’s decision. See United States v. Val enci a- Copet e,
792 F.2d 4, 6 (1t Cr. 1986); Park Mtor Mart, Inc. v. Ford
Motor Co., 616 F.2d 603, 605 (1t Cir. 1980).

David L. Martin
United States Magi strate Judge
March 31, 2004
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RAMSEY CLARK

LAWRENCE W. SCHILLING LAW OF
FICES

36 EAST 1274 STREET
NEW YORK, N.Y. 10003
(2i2) @475-3232

FAX (212) 979-1583

November 21, 2002

Honorable David L. Martin 5
Magistrate Judge &, “s, - Dy, 200)
U.S. District Court Steg o, Vet g
Office of the Clerk wwh Clirg
Providence, Rhode Island 02903-1720 @Qﬁﬁy

Re: Ungar v. The Palestinian Authority
C.A. No. 00-105L

Dear Magistrate Judge Martin"’

I have been informed by the Trial Chamber presiding over the
trial of Pastor Elizaphan Ntakirutimana at the International
Criminal Tribunal for Rwanda to appear before it in Arusha,
Tanzania for proceedings on December 12, 2002.

I am the only defense counsel for the Pastor and have
represented him at all times since his arrest in 1996.

The date in Arusha was set several weeks ago and the case
could not proceed in my absence. It conflicts with the time of
tho hearing that has just been scheduled in Ungar. For these
reasons I must request that the December 12 hearing in Ungar be
rescheduled.

As lead counsel for the defendants in Ungar, it is important
that I be present at the hearing before your Honor which will
cover matters of considerable importance in the case and may
affect several other cases against my clients which are pending
in other federal courts.

I will leave for Arusha as early as December 4, 2002 and
expect to be back in the United States by December 22, 2002. I
will be available in January and thereafter.
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The defendants filed a motion for reconsideration yesterday

in Ungar which requests a stay of all proceedings except those
This could affect the timing of the

dealing with immunity.
hearing. I have arranged for a courtesy copy of the motion to be
hand-delivered to you.

Thank you for your consideration.
Sincerely,

Sy (el
Ramsey Clark

David J. Strachman

cc.:
(by fax and mail)
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LYNCH & HOLTwr RECEIVED A

WILLIAM F. HOLT

COUNSELLORS AT LAW
DAVID J. STRACHMAN

JUL 2 2 2003 ROBERT S. PARKER*
Also member
DAVID L. MARTIN, U.S, MAGISTRATE JUDGE ——
U.S. DISTRICT COURT, DISTRIGT OF RHODE ISLAND T
HAND DELIVERED
July 22, 2003

The Honorable Magistrate Judge Martin
United States District Court

for the District of Rhode Island

1 Exchange Terrace

Providence, RI 02903

Re:  KEstate of Yaron Ungar, et al. v. The Palestinian Authority, et al.
C.A. No. 00-105L

Dear Magistrate Judge Martin:

After reviewing the transcript of the hearing of July 14, 2003, plaintiffs would like to
address a point that perhaps was not fully clarified in the hearing.

Plaintiffs’ pending motion for entry of default judgment pursuant to Rule 55(b)(2)
against the Palestinian Authority and the Palestine Liberation Organization incorporates the
documentation and evidence relating to defendants’ contacts with the United States, that was
previously submitted to the Court in response to the defendants' motion to dismiss the

complaint.

Plaintiffs re-submitted these materials, accompanied by an affidavit from counsel
attesting to the authenticity and origin of each document, in order to permit the Court to
determine that this evidence meets the preponderance of evidence standard required for the entry
of default judgment. Judge Lagueux has already determined that these documents and evidence
were sufficient to show a prima facie finding of minimal contacts with the United States.
Theretore, the question which remains 1s not whether the facts are sufficient to constitute
minimal contacts, but whether the facts have been proven by a preponderance of the evidence.
Since the vast majority of the documents originate from the United States Government and/or
the defendants themselves (and were therefore not challenged by defendants) this determination
would appear to be a virtual formality. Indeed, given the nature of the documents, counsel’s

affidavit of authenticity was submitted more from caution than from necessity.
SUITE 400 321 SOUTH MAIN STREET PROVIDENCE, RI 02903

401-351-7700 FAX 401-331-6085
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The Honorable Magistrate Judge Martin
Page Two
July 22, 2003

Defendants’ refusal to comply with discovery despite your order of May 14, 2003, and
the apparent likelihood of default judgment as a sanction therefore, have made the matter of
personal jurisdiction fully germane in respect to the two Rule 37 motions for default judgment
which have been referred to Your Honor.

As plaintiffs stated (though perhaps with insufficient clarity) at the hearing on July 14,
2003, to the extent that the Report and Recommendation on plaintiffs’ two Rule 37 motions for
default judgment will address the matter of personal jurisdiction, plaintiffs request to incorporate
the documentation already in the record and counsel’s affidavit of authenticity (submitted as part
of plaintiffs’ Rule 55(b)(2) motion), in support of their Rule 37 motions. This would permit the
court to enter default judgment and make an explicit finding that sufficient minimum contacts
with the United States have been proven by a preponderanc e evidence.

Sincergly,

DJS/dc

ce Ramsey Clark
Lawrence W. Schilling
Deming E. Sherman
Annemarie M. Carney
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UNITED STATES DISTRICT COURT

DISTRICT OF RHODE ISLAND
JOHN O. PASTORE FEDERAL BUILDING
TWO EXCHANGE TERRACE

PROVIDENCE, RHODE ISLAND 02903-1779
{401) 752-7080

DAVID L. MARTIN
FAX (401) 752-7085

U.S. MAGISTRATE JUDGE

July 25, 2003

David J. Strachman, Esquire Ramsey Clark, Esquire
Mclintyre, Tate, Lynch & Holt Lawrence W. Schilling, Esquire
Counselors at Law Clark & Schilling Law Offices
321 South Main Street, Suite 400 36 East 12" Street
Providence, Rl 02903 New York, NY 10003

Deming E. Sherman, Esquire
Edwards & Angell

2800 Financial Plaza
Providence, Rl 02903

RE: Estate of Unqar, et al. v. The Palestinian Authority, et al. CA 00-105L

Dear Counsel:

On July 22, 2003, the court received a letter from Mr. Strachman which requested that,
to the extent that the Report and Recommendation on the two Rule 37 motions for
default judgment which the court presently has under advisement addresses the matter
of personal jurisdiction, the court consider documentation submitted as part of Plaintiffs’
Rule 55(b)(2) motion.

On July 23, 2003, Senior Judge Lagueux referred Plaintiff's Motion for Judgment by
Default Pursuant to Fed.R.Civ.P. 55(b)(2) against Defendants the Palestinian Authority
and the Palestine Liberation Organization (“Plaintiffs’ Rule 55(b)(2) Motion”) to me for
findings and recommendations.

In light of these developments, the court has decided that it will conduct a hearing on
Plaintiffs’ Rule 55(b)(2) Motion at 11:30 a.m. on Friday, August 15, 2003. The court will
then write a single Report and Recommendation which addresses all three motions.
Very truly yours,

@Mz,&%ﬁ\

DAVID L. MARTIN
U.S. MAGISTRATE JUDGE

DLM/mis
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CINTYRE, TATE, JERRY L. MCINTYRE 1
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VIA FAX (401) 752-7265

July 28, 2003 RECEIVED

The Honorable Magistrate Judge Martin JUL 29 2003

United States District Court

for the District of Rhode Island oAV

1 Exchange Terrace Us, us}ﬁf&WRm US MAGISTRATE Jinge
Providence, RI 02903-1720 COuR, "%m?g%moosrsum

Re: Estate of Yaron Ungar, et al. v. The Palestinian Authority, et al.
C.A. No. 00-105L

Dear Magistrate Judge Martin:

We vigorously oppose Mr. Schilling’s request to continue the August 15, 2003 hearing.
Plaintiffs are at a loss to identify a single hearing which the PA and PLO have not sought to
postpone. Further, in addition to Mr. Clark, plaintiffs are ably represented by three other
experienced attorneys. Mr. Schilling and Mr. Sherman have both previously appeared without Mr.
Clark on behalf of the defendants. Mr. Clark could also participate from Europe via telephone.

If the Court entertains the request to reschedule the hearing, I respectfully suggest any day
prior to Mr. Clark’s vacation, including Wednesday, July 30", when the parties are appearing
before Judge Lugueux at 11:00. If it not inconvenient for the Court, perhaps the case could be
scheduled later that day.

DJS/smm

cc: Ramsey Clark (Via fax 212-979-1583)
Lawrence W. Schilling (Via fax 212-979-1583)
Deming E. Sherman (Via fax 401-276-6611)
Annmarie Carmey (Via fax 401-276-6611)
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UNITED STATES DISTRICT COURT

DISTRICT OF RHODE ISLAND
JOHN O. PASTORE FEDERAL BUILDING
TWO EXCHANGE TERRACE

PROVIDENCE, RHODE ISLAND 02903-1779
(401) 752-7080

DAVID L. MARTIN
FAX (401) 752-7085

U.S. MAGISTRATE JUDGE

August 4, 2003

David J. Strachman, Esquire Ramsey Clark, Esquire
Mcintyre, Tate, Lynch & Holt Lawrence W. Schilling, Esquire
Counselors at Law Clark & Schilling Law Offices
321 South Main Street, Suite 400 36 East 12" Street

Providence, RI 02903 New York, NY 10003

Deming E. Sherman, Esquire
Edwards & Angcll

2800 Financial Plaza
Providence, RI 02903

RE: Estate of Ungar, et al. v. The Palestinian Authority, et al. CA 00-105L

Dear Counsel:

In reply to the two letters from Mr. Schilling and one from Mr. Strachman, all dated July
28, 2003, regarding the hearing scheduled for August 15, 2003, the court reluctantly will
grant Mr. Schilling’s request and reschedule the hearing to 11:00 a.m. on Friday,
August 22, 2003. The court was not available on July 30" the alternative date

suggested by Mr. Strachman.

While the court is granting Mr. Schilling’s request, the court agrees with Mr. Strachman
that the number of hearings which have been rescheduled at the request of the PA and
PLO is becoming excessive. Accordingly, counsel for the PA and PLO are advised that
future requests for rescheduling will not be viewed favorably. If primary counsel are not
available on the scheduled date, local counsel should be prepared to act in their place.

Very lruly yours,
DAVID L. MARTIN
U.S. MAGISTRATE JUDGE

DLM/mis
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The Honorable Magistrate Judge Martin [ 23
United States District Court

for the District of Rhode Island

Two Exchange Terrace

Providence, R1 02903

Re: Estate of Yaron Ungar, et al. v. The Palestinian Authority, et al.
C.A. No. 00-105L

Dear Judge Martin:

In response to your letter of March 22, 2004, the plaintiffs respectfully respond as
follows:

The plaintiffs do not agree with the defendants’ assertion that the plaintiffs’ discovery
requests were “directed solely to the PA and not the PLO.”

1t 1s true that plaintiffs’ requests for documents and admissions were directed only at the
PA. However, of the seven persons whose depositions were noticed (and refused by
defendants), at least two are PLO officials, in addition to their official positions in the PA.

Specifically, Yasser Arafat is the Chairman of the PLO Executive Committee, and Razi
Jabali is a member of the Military Council of the PLO Central Council. See description of PLO
structure and list of members of the PL.O Central Council published by the PLO U.N. Observer
Mission, http://www.palestine-un.org/plo/frindex.html. (Razi Jabali is listed there as “Ghazi al-
Jabali,” an alternative English transliteration of his name).

Accordingly, the memorandum in support of Plaintiffs’ Motion For Default Judgment
Against the PA and PLO and For Other Relief For Refusal To Submit To Depositions [docket
#125] expressly states that, “Plaintiffs requested to depose seven PA/PLO officials ... ” (p. 2)
and “Plaintiffs seck from deponents, who are officers of the PA and/or PLO, specific information
relating to defendants’ operational and financial relations with Hamas . .. " (p. 3).

SUITE 400 321 SOUTH MAIN STREET  PROVIDENCE, Rl 02903
401-351-7700 FAX 401-331-6095
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The Honorable Magistrate Judge Martin
Page Two
March 23, 2004

Significantly, the motion for a protective order in response to the deposition notices was
filed by both the PLO and the PA. This clearly demonstrates defendants’ acknowledgement and
admission that the requested deponents were officials of both the PLO and the PA: if the
requested deponents were officials of the PA only, the PLO would have had no reason -- nor
standing -- to seek a protective order.

Finally, plaintiffs would like to clarify that no affidavit of costs or attomeys fees other
than the affidavit of August 18, 2003, has been or will be filed in respect to the pending motions
for default judgment against the PA and PLO.

Sipy

J. Strachman

DJS/dc
cc: Ramsey Clark (v/fax 212-979-1583)
Lawrence W. Schilling (v/fax 212-979-1583)
Deming E. Sherman (v/fax 401-276-6611)
Annemarie M. Carney (v/fax 401-276-6611)
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